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LO1 MO PAU

ham khao, ti€p nhan kinh nghiém xay dwng va thuc thi phép luat
Tcila quéc gia khac phuc vu cong tac xay dung va thuec thi phap luat
cla qudc gia minh 13 hién tuwgng phd bién & nhiéu quéc gia trén thé
gidi. M6 ta hién tuong nay, cac hoc gid (nhat la cac hoc giad vé luat so
sanh) str dung nhiéu thuat ngit khac nhau nhu “ti€p nhan phap luat
nuwdc ngoai” (reception of law), “chuyén giao phdp luat” (legal transfer),
hodc “khuéch tan phép luat” (legal diffusion). Tuy nhién, thuat ngir
“chuyén hda phdap luat” (legal transplants) (hay con goi la “ciy ghép
phap luat”) dwoc st dung théng dung nhat.

O nudc ta, tham khao, ti€p nhan, chuyén hda phap luat clia quéc gia
khac phuc vu viéc quan tri quéc gia cling la hién tuong khdng méi. Cac
tai liéu lich s&r con truyén lai cho thay tir thoi phong kién, nhiéu B
luat quan trong ctia nudc ta da dwoce xay dyng véi sy tham khao kinh
nghiém cda quéc gia khéc. Trong béi canh toan cau hda, hdi nhdp ma
Viét Nam dang tham gia mot cach tich cuc va chd dong, khi Viét Nam
con thiéu nhiéu kinh nghiém trong viéc xay dwng nén kinh té thi trwong
dudi sy quan ly cla nha nudc phdp quyén XHCN, viéc tham khao kinh
nghiém phap luat nudc ngoai cho phu hop véi didu kién, thuc tién Viét
Nam dé khdng md mam, phat minh lai nhirng diéu d3 biét 1a diéu binh
thuwong. Diéu d6 ciing 1a chon lwa phu hop khi nguén lwc dau tu cho
cbng tac nghién clru, xdy dwng phap luat & Viét Nam con kha han ché.
Mat khac, viéc tham khao kinh nghiém nudc ngoai & Viét Nam sao cho
thuc sy co tinh chon loc, tranh roi vao thai cuc sao chép may mac,
thi€u can nhac kinh nghiém nwdc ngoai cling 1a diéu ma thyc tién dang
doi hdi dwoc gidi quyét.



Cho t&i nay ban chat, y nghia thuwc sy cha hién tugng “chuyén héa
phép luat”, thém vao dé 1a nhitng cau hoi rat thuc tién nhu loai quy
pham nhu thé nao thi cé thé chuyén héa thanh cong tir phap luat nuwéc
nay vao phap luit nudc khac, nhitng yéu té nao chi phéi kha ndng ti€p
nhan kinh nghiém nwéc ngoai clia mét quéc gia van la nhitng chd diém
gay nhiéu tranh luan. D& tao dién dan dé cac hoc gia, cac nha hoat
dong thyc tién & Viét Nam va mot s6 hoc gia qudc té trao d&i, nhin
nhan lai hién tugng nay, gép phan chia sé nhitng kinh nghiém t6t cla
qudc t& phuc vu cho thuc tién cai cach phap luat hién nay & Viét Nam,
ngay 5 va 6 thang 2 nam 2015, Vin phong Qudc hdi vdi su ho tro cla
Phai doan Lién minh Chau Au & Viét Nam d3 t6 chirc Hoi thao “Chuyén
héa phap luat & Viét Nam: Chia sé kinh nghiém & Chau Au.” Ching toi

Xin tran trong gidi thiéu cac bai tham luan tai HOi thao quan trong nay.



PREFACE

ooking to other countries for lessons in formulation and
Limplementation of laws is a pervasive phenomenon in the world.
To describe this phenomenon, legal scholars (especially in comparative
laws) utilize various terms such as “reception of foreign law”, “legal
transfer”, or “legal diffusion”. However, the term “legal transplants”
seems to be more widely used.

In Viet Nam, legal transplants is not a new phenomenon. Documents
from feudal times show that even in those days, important legal codes
in Viet Nam were drafted with reference to foreign legal experiences.
In the context of globalization and integration in which Viet Nam is
actively participating, when Viet Nam still lacks experiences in building
a market economy under the management of rule of law based state,
referring to foreign legal experiences to draw necessary lessons to solve
practical problems in Viet Nam to avoid the possibility of reinventing
what already known is a reasonable choice. This is also suitable for Viet
Nam due to its shortage of resources for conducting good researches
and formulation of laws. On the other hand, how to conduct a proper
legal transplants in Viet Nam to avoid the extreme side of mechanically
copying foreign experiences is a pressuring problem in need of

resolution.

Until now, the nature and significance of legal transplants together
with various relevant questions such as what kinds of legal rules
can be transplanted, which factors determine the successes of legal
transplants remain topics of heated debate. In order to create a
forum for scholars and legal practitioners in Viet Nam and a number



of international scholars to exchange their views and reexamine the
phenomenon of legal transplants, sharing good practices from abroad
to conduct Viet Nam law reform, on 5-6 February 2015, the Office
of the National Assembly of Viet Nam with support of Delegation of
the European Union to Viet Nam organized the international seminar
“The Challenges and Practices of Legal Transplants in Viet Nam:
Sharing European Experiences”. We are pleased to introduce you the

proceedings of this important seminar.
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rong lich si hinh thanh va phat trién cia Nha nudc va phap luat
TViét Nam, hién twong chuyén hod phap luat tirc 1a tiép nhan nhitng
yéu td phap luat cia mét nén van hod cho viéc hoan thién phép luat
Viét Nam d3 thanh mot phan trong doi séng phap ly cla Viét Nam
tlr xa xwa. Tuy nhién, cho t&i nay, nhan thic cling nhw ly ludn vé hién
twong chuyén hoa phap luat & Viét Nam van con nhiéu khoang tréng.

Hién nay, Viét Nam dang buwdc vao giai doan hdi nhap sau hon va rong
hon vdi sy tham gia nhitng hiép dinh thwong mai tw do thé hé méinhu
Hiép dinh thwong mai tu do Viét Nam — EU (EVFTA), Hiép dinh déi tac
xuyén Thai Binh Duwong (TPP) hay tham gia Cong ddng kinh té€ ASEAN
(AEC). Mét trong nhitng doi hoi quan trong xuat phat tir thyc tién dé
la viéc nghién clru vé van dé héi nhap phap ly. VAn dé nay cang tro
nén cap thiét va cé y nghia khi Viét Nam dang trién khai Nghi quyét sd
48-NQ/TW cua Ban chdp hanh Trung wong vé Chién luvoc xay dung va
hoan thién hé théng phép luat Viét Nam dén nam 2010, dinh huéng
dén nam 2020.

T nhan thirc d6, Van phong Qudc hoi vai su hd tro ki thuat ctia Phai
doan Lién minh Chau Au tai Viéet Nam d3 t6 chirc Hoi thdo qudc té voi
chd dé& “Thyc tién va thach thirc trong chuyén héa phép luat tai Viét
Nam: chia sé kinh nghiém cla Lién minh Chau Au”.

Trén co s& sy thanh céng clia HOi thdo, nham chia sé mot cach rong
rai thdng tin tham khao vé chuyén héa phdp luat téi cdc doc gia, Van
phong Quéc hoi d3 tiép tuc phdi hgp véi Phai doan Lién minh Chau Au

tai Viét Nam t8 chirc bién tap va xuat ban Ky yéu cla Hoi thao nay.



Cé6 thé ndi, cudn Ky yéu 1a tdp hop cac bai viét cé chat lwvgng, cé chiéu
sau va sat vdi thuc tién cla nhitng chuyén gia hang dau ctia Chau Au va
Viét Nam hién nay. V&i cuén Ky yéu nay, déc gid duoc cung cap nhitng
van dé Iy luan vé chuyén héa phép luat, kinh nghiém cla chau Au va
mot s& nwdc Chau A; thuc tién va nhitng khuyén nghi danh cho Viét
Nam. Cuén Ky yéu nay duogc ky vong s& |a mét tai liéu tham khdo hitu
ich danh cho dai biéu Quéc héi, cac co quan ctia Qudc hoi, cac bd, ban,
nganh hitru quan, cac nha nghién ctru khoa hoc chinh tri - phap ly trong
céng viéc cha minh.

Ngoai ra, an pham nay cling 1a minh chirng cho sy hgp téc hiéu qua
trong da&i thoai gitra Viét Nam va Lién minh chau Au (EU) nham huéng
tdi su phat trién toan dién va cé chién lugce cia méi quan hé Viét Nam
— EU theo tinh than cda Hiép dinh d6i tac va Hop tac toan dién (PCA).

Van phong Quéc hdi xin tran trong gidi thiéu téi cac Quy doc gia va rat

mong nhan duoc cac y kién déng gép dé cé thé nang cao chat luvong
an pham trong nhirng Ian tai ban tiép theo.

Ha NGi, thang 6 ndm 2016

Vin phong Quéc héi



FOREWORD

n the history of the establishment and development of the State
I and the legal system of Viet Nam, legal transplants as the reception
of legal factors from other cultures has become part of Vietnam’s
legal practices for a long time. However, there remains gaps in the
understanding and theories on legal transplants in Viet Nam.

In the current context, Viet Nam is in a stage of more intensive
integration with new generation free trade agreements such as the
EU-Viet Nam Free Trade Agreement (EU-Viet Nam FTA), the Trans-
Pacific Partnership (TPP) or the establishment of the ASEAN Economic
Community (AEC). An urgent need drawing from practices is the study
of legal integration. This demand has become even more necessary
and significant in the implementation of Resolution 48-NQ/TW of the
Party’s Central Committee on the Strategy for building and improving
Vietnam’s legal system by 2010 and vision to 2020.

Within that perception, the Office of the National Assembly with
technical support from Delegation of the European Union to Viet Nam
organized aseminar: “The Challenges and Practices of Legal Transplants
in Viet Nam: Sharing European Experiences”.

On the basis of the seminar’s success and aiming at widely
disseminating knowlegde about legal transplantation, the Office of
the National Assembly in further cooperation with Delegation of the
European Union to Viet Nam edited and published the proceedings of

the seminar.



It suffices to say that the proceedings are a collection of quality, in-depth
and practical papers by current leading European and Vietnamese
experts in the field. These proceedings shall provide readers with
theoretical issues on legal transplants, experience from Europe and
some Asian countries as well as practices and recommendations for
Viet Nam. This book is expected to be a useful source of reference
for National Assembly Deputies, National Assembly organs, related

ministries and authorities and political-legal researchers.

In addition, this publication is a manifestation for the effective
cooperation between Viet Nam and the EU toward a comprehensive
strategic development of the Viet Nam-EU relationship under the

Framework of the Partnership and Cooperation Agreement (PCA).

The Office of the National Assembly would like to introduce this book
to the readers and look forward to receiving feedback for higher quality
editions in the future.

Hanoi, June 2016
Office of The National Assembly of Viet Nam
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r'y n ban nay 1a Ky y&u clia Hoi thdo qudc t& “Thuyc tién va thach thirc
Atrong chuyén héa phép luat tai Viét Nam: chia sé kinh nghiém cua
Lién minh chau Au”, danh dau mot budc quan trong trong suw hop tac
gitta Phai doan Lién minh chau AU (EU) va Vdn phong Qudc hoi Viét
Nam. Chuing t6i hy vong 4n phdm nay — mdt phan trong sy hd tro cla
Phai doan EU danh cho Vdn phong Quéc hdi trong ndm 2015 — sé dong
gop vao viéc chia sé kinh nghiém va nhitng cach lam tét nhat vai cac
d6i tac Viet Nam, tat ca 1a nhdm muc dich tao 1ap su hiéu biét chung
tot hon gilra hai bén ching ta. Quan trong hon, ching téi cling hy vong
rang an ban nay s& gép phan vao cong tac |ap phdp quan trong cla
Quéc hoi Vit Nam. Lién minh chau Au coi Qudc hdi Viét Nam la mot
trong nhitng co quan chu chét dinh hwdng cho qua trinh hién dai hda
cla Viét Nam. Nhitng dao ludt quan trong sé duoc théng qua trong
nam 2015 va 2016 nhu Luat Bao chi, Luat vé Hoi hay B luat Hinh sy
s& dong vai trd quan trong trong viéc cing cd con duwdng tién tdi thinh
vurong, tu do va su tén trong quyén con ngudi cla Viét Nam dugc néu
trong Hién phép va ciing 13 co s& cho mé&i quan hé Lién minh chau Au
—Viét Nam.

Chuyén hda phép luat 1a mét cha dé ly thia va 1a ngudn cda nhitng cudc
tranh ludn khéng ngirng gilta cac hoc gia va gilta cac nha 1ap phap.
Chuyén héa phép luat d3 trd thanh mét nguén cho nhitng thay déi
trong phap luat, du chinh thirc hay khdng chinh thirc ké tir thoi ky ra
doi nhirng bd luat ¢d xwa nhw Luat La M3. Hé théng phap luat cha EU
va hé théng phép luat cla céc nudc thanh vién Lién minh phai thich
nghi v&i ban chat luén thay déi cha x3 hdi va do dé luén & trong tinh

trang thay doi dé phat trién.



Lién minh chau Au, duoc ddc treng bdi mot hé thong xay dung phap
ludt doc ddo, da chirng to 1a mdt ngudn phap luat déi dao, tao nén méi
truong phédp ly ndng dong & chau Au, trong dé viéc hai hoa héa phap
ludt — mot hinh thire cia chuyén hda phap luat — da trd thanh mot thuc
tién phd bién.

Qua trinh hai hoa hoa phép luat ctia chau Au véi viéc dua ra mot bd chuan
muc chung dé bao dam tinh nhat quan cla cac luat, tiéu chuan va cach
lam tai Thi trwong chung chau Au cé thé dugc trich dan nhu mot vi du
thanh cdng vé céc chl dé s& dwoc thao luan trong cudn sach nay.

Chung téi tin rang chia sé kinh nghiém ctia chau Au vé van dé nay cé
thé mang lai gid tri y nghia cho cac nha 1ap phap Viét Nam, dic biét
trong bdi cdnh thi hanh Hién phdp ma&i ndm 2013 va nhu cau thich nghi
cla hé théng phép luat Viét Nam vdi Hién phap mai va cling 1a thich
nghi v&i quy trinh |4p phap khi Hi€én phap cé hiéu lyc va véi Hiép dinh
thuong mai tu do EU — Viét Nam va Hiép dinh Déi tdc va Hop tac EU —
Viét Nam.

Chung toi tin twdng rang vdi chuong trinh nghi si va tham vong chung
nay gitta EU va Viét Nam, chung ta c6 thé chac chan rang an ban nay
s& déng gop hitu ich cho cdng tac lap phap quan trong cia Qudc hdi
Viét Nam.

Ha NGi, thang 6 nadm 2016

Phdi doan Lién minh chéu Au tai Viét Nam



FOREWORD

his publication presented as the proceedings of the international
Tseminar on “The Challenges and Practices of Legal Transplants in
Viet Nam: Sharing European Experiences” marks an important step
in the EU Delegation’s cooperation with the Office of the National
Assembly of Viet Nam.

We hope that this publication as part of the EUD’s support to the Office
of the National Assembly in 2015 will contribute to sharing European
experiences and best practices with Vietnamese partners; all with
the aim to create a mutual and better understanding between the
two sides. More importantly, we also hope that this publication will
contribute to the important legislative work carried out by the National
Assembly.

The European Union considers the National Assembly as one of the
key institutions that is steering Vietnam’s process of modernization.
The important laws that will be approved in 2015 and 2016, like the
Press Law, Associations Law, or the Penal Code, will be fundamental to
consolidate the path of Viet Nam towards the prosperity, freedom and
respect for human rights that are established in the Constitution, and

that are also the basis of EU-Viet Nam relations.

The issue of legal transplants is an interesting topic and a source of
continuous debate among scholars and legislators. Legal transplants has
been a source of legislation, formal or informal, since the days of the
ancient legal codes, like the Roman Law. The EU legal system and the
legal systems of its Member States have to adapt to the ever-changing

nature of society and are therefore in a constantly evolving state.



The EU, which is characterized by a unique law-making system, has
proved to be an rich source of legislation, giving rise to a dynamic
legal context in Europe, in which the harmonization of legal codes
and, as a consequence, some form of legal transplants, has become

a common practice.

The European process of legal harmonization that provides a common
set of standards to ensure consistency of laws, standards and practices
inthe European Common Market could be cited as a successful example

of the topics that will be discussed in this publication.

We believe that sharing European experiences on this matter can
be of great value to Vietnamese legislators, especially in the context
created by the new Constitution of 2013 and the need to adapt
Vietnamese legislation to the new Charter but similarly also to adapt
to the legislative processes, when in force, to the agreement of the
EU-Viet Nam Free Trade Agreement and the EU-Viet Nam Partnership
Cooperation Agreement.

We believe that with this shared agenda and ambition between the EU
and Viet Nam, this publication will certainly be a useful contribution to

the important legislative work carried out by the National Assembly.

Hanoi, June 2016

The Delegation of the European Union to Viet Nam
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v Y&u nay |a san pham hop tac chung gitta Van phong Quéc héi Viét
KNam vdi Phai Doan Lién minh chau Au tai Viet Nam. Trudc hét,
ching téi xin tran trong cdm on cac dai biéu Quéc hdi, cac chuyén gia
phép ly, cdc nha khoa hoc, nha hoat déng thuc tién ctia Chau Au, Nhat
Ban va Viét Nam d3 tich cuc dong gép nhirng ngudn tri thirc quy bau
va bd ich cho 4n pham Ky yéu nay.

Dic biét, Van phong Qudc hdi xin tran trong cdm on Phai doan Lién
minh Chau Au tai Viéet Nam d3 danh sy hop tac chit ché, hd tro hiéu
qua cho Van phong Qudc hoi trong thai gian qua.

Chung t6i cling tran trong cdm on TS. Nguyén Vin Cuong, Phé Vién
trudng Vién Khoa hoc phap ly, B6 Tw phap da rat tam huyét va day
cong bién tap ban thao cla an phdm nay nham bdo ddm ndi dung
truy@n tai nguyén ven véi tir nglt trau chudt va cach trinh bay, sap xép
hop ly.

Cudi cung, chdng t6i xin gt 161 cdm on chan thanh téi cac 13nh dao
don vi, cac can bd tryc tiép phu trach cta Vu Lé tan, Thuw vién Quéc
hoi va déi tac 1a Chuong trinh ho trg déi thoai chién lwgc Viét Nam-EU

da phéi hop hiéu qua trong viéc t6 chirc Hoi thdo va bién soan Ky yéu.
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PHAN 1
CHUYEN HOA PHAP LUAT:
NHU'NG KHiA CANH LY LUAN

PART 1
LEGAL TRANSPLANTS:
THEORECTICAL ISSUES






TONG QUAN VAN DE CHUYEN HOA PHAP LUAT
TAI VIET NAM VA NHU CAU THAM KHAO
KINH NGHIEM QUOC TE VE CHUYEN HOA

PHAP LUAT cUA QUOC HOI VIET NAM

Nguyén ST Diing

Chuyén hda phép luat vira la van dé mdi vira 13 van dé cili cda Viét Nam
hién nay. Van dé cii vi thyc té phap luat Viét Nam d3 cé hién twong du
nhap phap luat tir rat 1au doi. Ching ta co thé thay phdp luat cla Trung
Hoa, Phdp d3 du nhap vao nudc ching ta. Van dé méi la cac nghién
clru cta Viét Nam vé van dé nay con thiéu, chua toan dién, nén cach
hiéu chuyén hoéa phép luat chua sau sic, chuwa chinh théng, chua cé hé
théng ly luan cling nhu cac nguyén tic co ban dan dat cac hanh dong

lap phéap clia ching ta trong linh vuc nay.

M6t cau hoi dwoc dat ra la chuyén hod phap luat & Viét Nam can dugc
hiéu nhu thé nao? O Viét Nam dang s dung cac thuat nglt khac nhau
vé van dé nay nhu du nhap phdp luat, tham khdo ludt nwdc ngoai,
chuyén héa phéap luat, cay ghép phap luat... Rat nhiéu ngdn ngit duorc
st dung & day. Mét khai niém can ban va sang ré thi qua thuc chua
hinh thanh.

Chuyén hda phap luat trong thong |é cta thé gidi dwoc hiéu theo hai
huwdng co ban, dé 1a cach hiéu theo chiéu doc, tir tham khao quy dinh
cla cac té chirc quéc té dén viéc hoan thién quy dinh phap luat cda cac
qudc gia (ndi ludt héa) va chiéu ngang la tham khao luat cla cac quéc

gia khac trong cuing mot van dé dé xay dung quy dinh phép luat trong
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nuwdc (tham khao phép luat nuwédce ngoai). Vay thi chuyén hod phép luat
va ndi luat hod khac nhau & ché nao? Sau day la mét s& phan tich cac

diém khac nhau giita chuyén héa phap luat va ndi luat héda:

- Vé tinh chd déng, chuyén hoéa phap luat la chd déng trong viéc lya
chon cac ndi dung tu twdng phap luat du nhdp vao nudc tiép nhan.
Con ndi luat héa 1a thuc hién theo cic diéu wdc quéc té, 13 nghia vu

clia mdi quéc gia.

- V& pham vi dp dung, chuyén hoda phap luat 1a moi gid tri cha cac van
ban phap luat déu cé thé nghién clru va xem xét, con ndi luat hda chi

ap dung cho céc diéu udc, cac thoa thuan quéc té.

- V@ tinh chinh thdc, chuyén héa phap luat ti€n hanh qua nhiéu kénh
khéng chinh thirc tdc dong dén nhidu déi twong va tham thau vao moi
chinh sach, con noi luat hda cé tinh chinh thirc cao hon khi dua noi
dung mét quy dinh phap ly qudc té vao van ban phap luat trong nudc
la ngha vu cla mdi qudc gia. Vé cach thire thye hién, chuyén héa phép
luat phai dwa vao dy thdo van ban quy pham phap luat va can céic co
quan cé thdm quyén xem xét thong qua, con vdi ndi luat hda, cé thé
ap dung truc tiép cac didu wdc qudc té hodc ban hanh van ban maéi dé

thue hién ndi dung cac diéu wdc qudc té.

Thi hai l1a van d@ lich s chuyén héa phap luat & Viét Nam. Viéc du
nhap phap luat nwdc ngoai vao Viét Nam dugc hinh thanh kha lau. Tir
thoi tdi lap quéc gia ndm 938 dén thoi ky phong kién cudi thé ki thir 19,
Viét Nam d3 ti€p nhan va bj anh hwdng sau sic bai tu tudng phap luat,
van hda phap ly Trung Quéc. Ngay nhu cac b hinh luat cta ching ta
thoi phong kién, md hinh nha nuéc thdi phong kién gdm cac Bé ciing
chiu dnh hudng nhiéu bdi md hinh Trung Quéc. Ching ta ciing théy,
trong thoi ky Phap dé ho tir ndm 1858 dén nam 1945, phép luat Viét
Nam ciling bi anh hudng cla phép luat Codng hoa Phap kha rd, thé hién



qua cac van ban phap luat, dac biét |a cac van dé lién quan dén dan
sw. Tham chi, trong thoi ky nay mot s6 B Luat dan sy cling dwoc ban
hanh. Tiép theo d4, trong thoi ky xay dung xa hdi chi nghia giai doan
nam 1954 - 1986, Viét Nam chju anh hudng sau sac bdi tu tudng phap
luit cta Lién X6 (X6 Viét) trong nhiéu linh vic, va anh hudng cta nd
van con ti€p tuc cho d&n ngay hém nay (trong mé thirc té chirc quyén
lwe, van dé quy dinh hinh thire s& hitu...). Trong giai doan tiép theo, tir
thoi ky B6i mai tinh tlr ndm 1986 cho dén nay thi viéc du nhap phap
luit vao Viét Nam kha da dang, trong do6 cé su du nhap nhiéu tu tudng
phap luat cla cac nuwdc phuong Tay, dac biét la trong linh vyc kinh té
va mot phan trong té chirc bd may nha nuéc, vi du céc tu twdng vé céc

co quan nha nwdc kiém soat 1an nhau, tv twdng vé phap quyén.

Th ba, vé thuc tién hoat dong du nhap phdap luat nwédc ngoai & Viét
Nam, Luat Ban hanh cdc vin ban phép luat khong quy dinh bat budc
cac co quan soan thdo, tham tra, théng qua luat phai tham khao tu
liu nwdc ngoai. Van dé nay khdng duoc quy dinh chinh thirc trong
Luat Ban hanh vdn ban quy pham phap luat. Ludt Ban hanh van ban
quy pham phdp luat nam 2008 (Piéu 42 khoan 1) chi quy dinh trong
ho so trinh dy an luat, ngoai cac tai liéu co ban, co quan trinh cé thé
glri thém tai liéu khac. M6t trong cac tai liéu phd bién |a bdo cdo vé
quy dinh phap luadt mot sé nudc trén thé gidi vé van dé dy an luat diéu
chinh. B4 13 thyc tién ma trong thoi gian vira qua ching ta thay.

Vé céch thirc du nhdp phép luat co ban cla Viét Nam, sy du nhap nay
thuwdng chuyén qua trung gian, qua tai liéu, qua cac su kién ma chd yéu
la cac hdi thao, cac chuyén di nghién ctru. Théng qua céc hoat ddng dé,
cac tuw tuwdng phap ly duoc chuyén hod va phap luat nudc ngoai da duogc
du nhap vao hé thdng phap luat Viét Nam mot cach rat linh hoat va doi
khi khdng thé thay duwoc hét 1a phap luat nudc ngoai da dwoc du nhap.
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Chinh phd thuong trinh cac ban so sanh kinh nghiém nuédc ngoai doi
V@i cac van dé tuong ing. Trong to trinh thuwong dua ra kinh nghiém
nudc ngoai nhu 1a co s& tham khao dwa ra cac chinh sach. Cac Uy ban
tham tra cling c6 sy tham khdo sau rong phap luat nudc ngoai, dac biét
la qua dich, qua cac bao cdo nghién cltu so sdnh, nghe chuyén gia trong
va ngoai nwdc tw van, hodc tham khdo qudc té qua tham gia héi thao,
héi nghi. Nhiéu Uy ban cdia Quéc héi lam rat ki vé van dé nay. Con cac
dai biéu Quéc hdi tham khao kinh nghiém nuwéc ngoai bang cach tham
gia céc sy kién hoi thdo, hoi nghi, doc tai liéu, va mét s6 dai biéu di
nghién ctru thyc té. Cac co quan nhu Thu vién Qudc hdi va Vién Nghién
ctru 1ap phap hd tro thdng tin cho Qudc hoi, Pai biéu Quéc hdi qua bao
cdo nghién ctru so sanh, tdng hop thong tin. Ngoai ra, con cé su tham

gia cUa cac vién nghién clru, cac trwong dai hoc.

Thi tu, vé nhitng wu va nhuoc diém cua viéc tham khao kinh nghiém
nuwdc ngoai. Cé thé nhan thay nhirng wu diém va ca nhitng nhuoc diém

cla viéc chuyén hda phap luat nhu sau:
Vé nhirng wu diém cha viéc chuyén héa phap luat:

- Tham khao kinh nghiém nuwdc ngoai gilp ching ta tiép cin céc tu
tudng, cac triét ly, ndi dung phdp ly, phap luat tién tién hién dai. Nhiéu
khi mot van dé sé& duwoc gidi quyét néu chung ta cé mot y tudng sang
td va phu hop. Viéc dan dat bdi mot triét Iy s& goi mé cho chung ta
rat nhiéu trong cac linh vue, va mé rdng kha nang tu duy, gilp goi mé
nhiéu van dé dé ching ta giai quyét.

- Hai hoa hod dugrc véi phédp luat nudc ngoai la rat quan trong trong
qué trinh hdi nhap, dac biét 13 cudi ndm nay sé hinh thanh Cong déng
kinh t& ASEAN, ching ta ky mot loat cac hiép dinh thuong mai tu do
v3i nhiéu nudc trén thé gidi. Trong qua trinh hdi nhap, hai hoa hoa
phap luat cling |a mét van dé rat quan trong.



- G& duoc cac bé tac trong viéc tim kiém gidi phap phap ly hay la giai
phap 1ap phap trong mét so linh vieec ma Viét Nam thi€u kinh nghiém
(mang thai hd, danh thué...). Dai véi cac van dé dang nay, kinh nghiém

nuwdc ngoai gilp ich ching ta rat nhiéu.
Vé nhirng nhwoc diém cta viéc chuyén héa phap luat:

- Trong viéc tham khdo kinh nghiém nuéc ngoai, nhugc diém Ién nhat
la phap luat déi khi xa r&i thue tién, dieu ma cac chuyén gia va bao chi
d3 ndi la “Luat & trén troi, cudc doi dwdi dat”, tie 1a luat chdng ta du
nhap mot cach cirng nhac (vi du Hién phap ndm 1980 ndi vé quyén cé
nha & cla ngudi dan la anh hudng cta phap luat X6 Viét...).

- Khé thuc hién trong thuc tién do khdng twong thich véi dic diém
phap luat, vdn hod, truyén théng cda Viét Nam (Vi du phap luat vé
trong tai kinh t&...). Thuc tién vé nhu cau phap luat & Viét Nam rat |én
b&i téc d6 ban hanh phép luat tdng nhanh qua cac ndm, va dic biét 13
tlr thoi ky D6i madi rat nhidu van ban dugc thdng qua. Mot dao luat cda
Viét Nam gém rat nhiéu ndi dung, chinh sadch. Nhu cdu tham khdo luat
nwdc ngoai cla Viét Nam ngay cang I&n, nhat 1a trong nhiéu Iinh vuc
md&i ma Viét Nam con thi€u kinh nghiém 1ap phap va thi hanh phap luat
nhu thé ché kinh t&, hdi nhap, luat s& hitu tri tué.... Viéc gia nhap cac to

chirc qudc té cling dat ra nhu cdu tham khao phdp luat ngay cang tang.

Thi& ndm, bén canh nhitng wu diém va nhwoc diém, viéc du nhap phap
ludt nuwdc ngoai & Viét Nam cling gap nhitng khé khan nhat dinh nhu:
Thiéu cach tiép nhan va chon lya gitra nhirng quéc gia phat trién hay
nhirng qudc gia cd tinh chat xa héi twong déng; Cac nha |ap phap trong
nhidu truong hop khong hiéu dugc cdi ngudn van ban nwdc ngoai;
Viéc chon Iya giai phap 1ap phép cé thé bj anh huwdng bai quan diém
cht quan b&i ngudi soan thao.
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Chinh vi vay, Hoi thdo nay 1a co hdi dé cac dai biéu trao d6i, thao luan,
tim hiéu, 1am r& nhirng van dé nhu:

Th& nhat, tim hiéu cdc ly thuyét ph6 bién trén thé gidi va EU vé viéc
chuyén hda phap luat dé Viét Nam cé thé tham khao, nghién clru va
ng dung nhitng yéu td hop ly phuc vu viéc hoan thién hé théng phap
luat & Viét Nam;

Th hai, tham khao kinh nghiém thuc tién cta cac nudc vé du nhap
va ti€p nhan phap ludt & nudc ngoai, thanh cong va that bai cla cac
nudc do;

Thr ba, ddnh gid mot s6 trudng hop du nhap phap luat nwdc ngoai tai
Viét Nam va rut ra bai hoc thuc tién;

Thir tu, xem xét nhitng nhan t8, yéu té truc tiép va gidn tié€p anh hudng
va lién quan dén hoat déng chuyén hoa phdp luat nhat 13 trong giai
doan soan thdo va thong qua du thao luat dé tir do cé nhirng ki€n nghi
cho viéc tham khao tai liéu nuwdc ngoai mét cach hiéu qua.



NHO’NG PHUO'NG THU'C TIEP NHAN
VA XiCH LAl GAN NHAU CUA PHAP LUAT
CAC QUOC GIA TRONG LICH SU’ VA HIEN TAI

Pao Tri Uc

Trong thoi dai ngay nay - thdi dai clia toan cdu hda, mé ctra va hdi nhap
qudc té, cho du con cd sy twong dong hay khac biét nhat dinh thi sy
tuwong tac va hop tac phdp luat gitra cdc qudc gia |a mot tat yéu khach
quan va trén co s& d6 da hinh thanh nhitng con dwdng cho su xich lai

gan nhau hon cla cac hé théng phap luat quéc gia, dan toc.

Lich st hinh thanh va phat trién phap luat trén thé gidi va & Viét Nam
cho thay sy xich lai gdn nhau cla phép ludt cac nuwdc thuong chiu sy
tac déng to I&n tir cac yéu t6 lich sir, cac yéu t6 chinh tri, dia chinh tri
cla qua trinh hgp tac, hdi nhap trong pham vi khu viec va pham vi toan
cau. Sau day, ching ta s& xem xét cu thé hon nhitng yéu t& dé d3 thé
hién dudi nhirng hinh thirc, phwong thirc cu thé nhu thé nao.

I. SU TAC DPONG CUA CAC YEU TO LICH SU’, CHINH TRI
VA DIA CHINH TRI

Xét vé mat lich s, nhiéu hé théng phdp luat d3 ra doi trén co s& cac
tap quén va tuc |& cda cu dan ton tai ldu doi trén cac 13nh thé cda ho,
trong s6 d6 co thé ké dén céc hé théng phép luat I&n hién nay cla céc
nudc Anh, Dirc, Y, Tay Ban Nha - nhitng hé théng phap luat duoc sinh
ra tir cadc tap quan va tuc lé dugc hinh thanh va ap dung tai cac lanh dia
phong kién cat c&* & chau Au. Trong trudng hop nay vai trd clia phéap

luat ban dia la rat quan trong va d3 dé lai nhitng dau &n rat dam nét
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trong ndi dung céc ché dinh phap ly, ké ca trong phwong thirc quan tri

qudc gia, trong m&i quan hé phan quyén cho dia phuwong v.v.

Phap luat cla nhiéu qudc gia cling d3 hinh thanh va phat trién dudi
tdc dong cac cudc chién tranh va mé rong thudc dia. Pang sau tiéng vo
ngua va tiéng dai bac |a sw dp ddt cac quy tic phap Iy. BO luat Dan sy
cla Hoang dé Napoleon nam 1804 d3 c6 tam anh hudng to 1én dén
toan bd sy phat trién vé sau nay dén nén phap luat va van héa phap
luat nhiéu nudc chau Au. Nguoi ta néi rang, Bo luat dan sy ndm 1838
cUa Ha Lan 1a ban dich nguyén ven tir tiéng Phap sang tiéng Ha Lan.
Nhiéu nha nghién cru Viét Nam cling cho rang, B luat ndm 1815 cla
Hoang dé Gia Long duwdi tén goi khac l1a Hoang Viét luat 1& 13 ban sao
cla Pai Thanh luat 1& cé hiéu lyc tlr 1740 dén ndm 1910 & Trung Qudc,
d3 duoc trieu dinh Nguyén Gia Long cho chinh slra trén co s& tiép nhan
cac quy tac cla Bo luat Hong Dire clia Vit Nam thoi ky thé ky XV - XVIII.

Su anh huéng 13n nhau cling nhu sy tiép nhan phép luat va cac gia tri
phap luat con la hé qud cla sy gan gilii cia céc yéu to lich str, van hoa,
ngon ngit va 16i séng cta dan cu. T d6 1a su twong déng vé van hoa
phap ly, quan niém va quan diém vé quan tri qudc gia, y thirc phdp
luat va phuwong thirc lam ludt cla cac nha cai tri. Vi du lich st vira néu
vé phdp luat Viét Nam thoi Nguyén Gia Long va phap luat nha Thanh
& Trung Quéc 18 mdt minh chirng cho diéu nay. Theo d6, ca hai nén
phap luat déu coi tv tuwdng phap luadt Nho gido 13 can c& ly luan chi dao
nguyén tac lap phép, cd hai nén chinh tri déu lay su két hop tu tudng
chinh danh cta Khéng Tl v&i co ché gia dinh, gia téc trong cai tri. C6
y ki€n rat xac dang cho rang, Nguyén Gia Long d3 khéng sao chép mot
cach may mdc B6 ludt cda nha Dai Thanh ma d3 ti€p thu né trén tinh
than Nho gido moét cach chi dong dé xay dung nén van hda cai tri sanh

ngang vdi triéu dinh phong kién Trung Qudc.



Nhirng thi du tuwong ty cé thé tim thay trong mai anh hudng cha phap
luat Lién X6 d6i vdi hé théng phdp luat cadc nwdc XHCN trudce day boi
cac nudc do co cung hé tu tuwdng Mac - Lé nin va phuong thic dao
tao phdp luat; sy twvong déng vé ché dé chinh tri va kinh té |a dong lwc
manh mé& nhat cho sy tiép nhan phap luat. M6i quan hé gan giii cla
phap luat cdc nwdc Scandinavia nhu Thuy Dién, Na-uy, Pan Mach, nhat
la sw gidng nhau nhiéu mat trong linh vrc phdp luit cta cac nwdc do vé
thwong mai, van tai bién, vé tai chinh - ngdn hang la diéu kién tu nhién

cUa sy giao thoa phap luat.

Trong su twong tac phdp luat thi yéu td tac dong dang ké phai ké dén
anh hudng clia qua trinh ho tro vé phap luat (“Legal assistance”). Trong
qud trinh hoat déng ho tro nay, sw hwdng t&i 1an nhau d3 cé thé thay
rat rd tir hai phia: phia cdc chuyén gia phap luat nudc ngoai va phia cac

nha [am luat, cac chuyén gia phap luat clia nwdc duoc ho tro.

Theo d6, cac chuyén gia tir cac nwdc hay t6 chirc hd tro phap luat,
thudng chia sé kinh nghiém 1ap phédp cha nuéc minh, mang dén cho
nudc s& tai nhirtng nguyén tac, nhitng ché dinh phap ly nham cay ghép
vao hé théng phép luat hay cc van ban phap luat cia nwdc sé tai. Con
tlr phia nuéc sé tai, cling khéng hi€m cac trwong hop cac nha lap phap
& d6 d3 mong mudn duoc ti€p nhan mot ché dinh cia nudc ngoai
ma ho cho la can thiét, thdm chi bé nguyén xi vao trong co thé phap
ly nwdc minh. Minh chirng cho diéu dé 1a nhitng thay déi dworc coi la
“chéng mét” trong hé théng tw phap cac nuwéc Dong Au sau Lién x6 sup
dé, hodc su ra doi nhanh chéng cua cac thiét ché mdi nhw Toa &n Hién

phap hodc HOi ddng Hién phap & mot s6 nwdc v.v.

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences 9



Il. NH’NG HINH THU'C TIEP NHAN VA XiCH LAl GAN
NHAU CUA PHAP LUAT CAC QUOC GIA TRONG THO1 PAI
NGAY NAY

2.1. Ap dung quy pham phap luat xung dot

Noi dung chi dao clia phuong phap dp dung quy pham phap luét xung
dét 13 tim luat cia mot quéc gia dé dp dung cho viéc diéu chinh cac
giao dich thuong mai qudc té trén co s& cac quy pham xung dét, tirc
la quy pham gidn tiép ddn chiéu t&i luat qudc gia dwoc ap dung. Nhiéu
céng wdc qubc té da dugc ban hanh lam co sé gilp cac bén lya chon
luat ap dung, trong d6 ndi bat nhat |a Cong wdc Rome 1980 vé luat 4p
dung cho nghta vu hop déng, Quy tdc Rome (The Rome | Regulation)
thay thé Céng wdc Rome ndm 1980, Cong wdc La Hay ndm 1955 vé luat
ap dung cho mua ban hang héa qudc té, Cong wdc La Hay nam 1986 vé
luat dp dung ddi véi hop déng mua ban hang hda quéc té€, Céng wdc
Lién My vé luat dp dung déi véi cadc hop déng quéc té, Luat Thuong mai
théng nhat cha OHADA...

Xét vé ly luan, s& la ly twdng nhat néu quéc gia co day dd cac quy pham
phdp ludt dé diéu chinh tat ca cac van dé nay sinh trong cac giao dich
thwong mai qudc t&, hodc chang han, néu cong dong quéc té hodc khu
vue ¢6 kha nang ban hanh nhitng diéu wdc quéc té chung cé kha ndng
bao quat moi khia canh khac nhau cua giao dich qudc té. Nhung diéu dé
la khong tuwdng! C6 ching, chi la nhitng van ban cé tinh chat luat mau
cho mét s6 Iinh vire thuong mai qudc té nhu: mua ban qudc té, van tai
qudc té, thanh todn quéc té. Tuy nhién, con rat nhiéu linh vic thdm chi
chua cé mét quy tic 4p dung chung nao, chang han linh virc bao hiém.
Mat khdac, néu xem xét ki hon ching ta cling s& thay nhiéu cong wéc
qudc té hién hanh cling khéng diéu chinh hét cdc van dé cd lién quan, vi

du Céng wdc Vién vé mua ban hang hda quéc té ndm 1980.



Viéc dp dung quy pham phap luat xung doét cling cé hai mirc d6 khac
nhau. D&i vdi cac toa an, viéc ap dung quy pham phap luat xung dot
duoc thyc hién theo dung quy dinh cia quy pham phap luat trong
nuwdc hodc cla diéu udc qudc té lién quan dén viéc ap dung quy pham
phap luat xung dot. Trong khi d6, cac Trong tai thuwong mai qudc té co
thé ap dung cdc quy pham phdp luat xung dét ma Hoi déng trong tai
cho Ia thich hgp trong qua trinh tim luat dp dung. Diéu 14 Luat Trong
tai Thwong mai cta Viét Nam, Diéu 1946 B6 luat T6 tung Dan sy Phap
va Diéu 1054 B6 luat T6 tung Dan su Ha Lan déu quy dinh rang, trong
truong hop cac bén khéng ¢ lwa chon vé luat dap dung thi Trong tai
quyét dinh ap dung quy pham duoc cho la thich hop, tic 1a khdng doi
hoi trong tai vién phai tim kiém cdc quy pham phap luat xung dot cla
phap luat trong nwdc. Nhu vay, thdm quyén ap dung quy pham phép
lut xung dot 1a yéu t6 khac biét giira toa an va Trong tai thuong mai
qudc té. P cling chinh la xu hudng chung cla Trong tai thuwong mai
qudc té. Day la biéu hién cu thé clia hoc thuyét “Lex mercatoria” khang
dinh mdt nguyén tac I&n hon 1a nguyén tac vé sy doc 1ap cla cac bén
giao két, thira nhan quyén clia cac bén trong viéc Iwa chon luat ap dung
déi véi hop dong.

Diéu 4 Bo luat Dan sy 2005 va Diéu 11 Luat Thuong mai ndm 2005 cla
Viét Nam coi quy dinh vé& nguyén tic tu do, tw nguyén thoéa thuan Ia
mot trong nhitng nguyén tic co ban hang dau. Nguyén tic vé quyén
cla céc bén tu do lya chon luat ap dung dwoc ghi nhan trong phap luét
cla hau hét cac quéc gia trén thé gidi va cling 13 nguyén tic nén tang
cla cac cdng wdc quéc té (Piéu 3 CHng wdc Rome 1980 vé luat dp dung
d6i vdi cac nghia vu hop dong, phan 11 cla Quy tic Rome | thay thé
cho Cédng wdc Rome ndm 1980 vé luat dp dung ddi vdi cac nghia vu hop
doéng, Diéu 7 Céng wdc La Hay ndm 1986 vé luat dp dung déi vdi cac
hop déng mua ban hang hda...).
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a. Lva chon cda cac bén vé luat ap dung

Cac bén cé thé lya chon luat ap dung trudc hodc sau khi ky két hop
dong va su lya chon dy phai dwoc thé hién rd rang thong qua cac diéu
kién hop ddng hodc théng qua toan bd céc tinh tiét cé lién quan dén
hop ddng. Thoa thuan vé luat dp dung cé thé 1a mot diéu khoan cda
hop ddng, hodc cé thé dugc ghi nhan riéng mot cach doc 1ap so vdi
hop dong, cling cé thé bang cach vién ddn mot van ban khac, vién dan
hop dong mau. Vi du, thuc tién hang hai qudc té€ d3 xuat hién nhiéu
loai mau hop dong thong dung nhu mau hop dong thué tau chuyén
GENCON do BIMCO soan thdo ndm 1922, m3u POLCOAL cla Ba Lan
phat hanh ndm 1971 dung dé thué tau ché than va mau AMWELSH
phat hanh ndm 1993 dung dé ché than, mau EXONVOY, MOBIVOY 96,
SHELLVOY do My phat hanh dung dé thué tau ché dau, mau CEMENCO
clia My phat hanh ndm 1922 dé thué tau ché xi mang, mau NOGRAIN
89 clia Hiép hdi mdi gidi va dai ly My dung thué ché ngii céc... Mau
hop dong NORGRAIN 89 va mau AMWELSH 93 ché than dua ra cach
lwa chon luat dp dung nhu sau: “Tat cd moi tranh chap phat sinh tir
hop dong sé dwoc gidi quyét bang trong tai tai London va theo luat
clia Anh, trir phi cdc bén thoa thuan ngay lap tirc sir dung trong tai duy
nhat va s& dwoc gidi quyét theo phan quyét cudi cung cta 2 trong tai
trong khu vuc kinh doanh tai London la thanh vién cta S& giao dich

thué tau va chuyén ché Baltic”.

Quan diém chung la viéc lya chon dia diém gidi quyét tranh chap duoc
coi nhu khdng cé sy thda thudn cha céc bén vé luat dp dung va do dé
tham quyén lya chon nay thudc vé co quan tai phan. Tuy nhién, ciing
c6 y ki€n cho rang, “viéc cac bén im I&ng can duoc hiéu [d mic nhién
lwa chon luat dp dung néu d3 cd sy rd rang trong viéc xac dinh tham
quyén tai phan d&i v&i vu viéc tranh chap. Chang han, cac bén dién dat

nhu sau: “theo thdm quyén xét x{r tai thanh phd Hamburg” cé nghia la



mac nhién va im lang thira nhan luat ap dung la luit clia Pirc, hodc néu
cac bén dién dat “moi tranh chap s& duoc gidi quyét bai Trong tai tai
London” c6 nghia dé la sy lwa chon luat cia Anh”%. Khai niém “luat ap
dung” luén bao ham luat hién hanh, dang cé hiéu lyc va loai trir sy lya
chon triru twgng. Viéc cac bén dé xudt chon mot hé thong phép luat
clia mot qudc gia khong ¢ trong thure té tai thoi diém giao két (chdng
han, luat cia nuwdc Phd, B luat Hong Dirc cla Viét Nam v.v.), hodc luat
da khong con hiéu lyc cling nhu nhitng diéu wdc quéc té chua phat
sinh hiéu luc hodc cac ludt mau déu khdng cé gid tri va do dé khong
duoc coi la su lya chon luat dp dung. Trudng hop nay khong bao gém
trong d6 sy ké thira hé théng phap luat, nhu trong trwdong hop cac bén
chon luat ciia Cong hoa Dan chu Dirc, luat cla Lién X0 trudc day khi cac
diéu kién khach quan co ban khac cla hgp déng bat ngudn tir thoi ky
dé ma t&i nay van chua cham dit.

Khai niém “luat ap dung” cling thwong dwoc st dung cho truong hop
khi cac bén khong chon luat ciia mét qudc gia cu thé nao hodc khong
chon céc diéu wdc qudc t& ma lai chon ap dung “cac nguyén tic phap
ly chung” hodc “théng 1é thuwong mai qudc t&”. Thue chat, day 13 biéu
hién cta hoc thuyét vé “Luat thwong mai” (Lex mercatoria) xem xét
chd yéu trén binh dién luat cdng bang (ex aequo et bono). Theo hoc
thuyét nay, co s& dé xac 1ap mot trat ty phap ly cho hoat dong kinh
doanh qudc té khong thé |a luat ciia mot qudc gia hay cac diéu wdc
qudc t&, ma phai la cic théng Ié thuong mai qudc té. Chinh vi thé, Bo
Nguyén tic Hop dong thwong mai qudc té€ ndm 1994, sira d6i vao cac
ndm 2004 va 2010 (PICC) d3 ra doi. Ngoai ra, con cé mot bd quy tac
twong tw Bd Nguyén tic Hop dong Thuong mai chau Au (PECL) ndm

1998, theo dd, cac bén chi can thoéa thuan ring, ho s& ap dung “céc

1  'Konrad Zweigert va Hein Kotz: Einfuhrung in Die Rechtsevergleichung au dem
Gebiete des Privaterechts. J.C.B.Mohr (Paul Siebeck), Tubingen 1984, tr.95.
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nguyén tac phap ly chung” thi tda an va trong tai cé thé 14y can c tir

cac nguyén tac cta Unidroit (PICC) hodc PECL.

Nhu vay, viéc cac bén duoc phép dp dung ludt cda mot quéc gia cho
viéc gidi quyét tranh ch3p thudc quan hé luat tv d3 trd thanh mot
nguyén tac chi dao cla Tu phdp qudc té, dugc Van phong thudng
truc vé Tu phap qudc té (tién than cta Toa &n qudc té cla Lién hop
quéc) ghi nhan vao ndm 1929 trén co s& két qua giai quyét vu tranh
chap gilta chinh phd Nam Tu va chinh phd Bra-xin vé khoan vay tin
dung. Theo d6, “moi hgp ddng, néu nhu khéng phai la hop dong giilra
cdc quéc gia vdi tinh cach 1a chl thé cla Luat qudc té, thi déu cé thé

tim thay cdn c& nam trong phap luat cila mot qudc gia nao d6”%

Viéc lua chon luat dp dung cd thé |a toan phan hay tirng phan déi véi
hop d6ng. Theo dd, quyén va nghia vu cla cac bén cé thé dugc xac
dinh theo luat cha mét quéc gia nay, con trach nhiém cda cac bén lai
c6 thé duoc xac dinh theo luat cia mdt qudc gia khac. Chang han, theo
Diéu 27 B6 luat Dan sy Dlre cac bén cé quyén lua chon luét cho cd hop
déng hodc theo tirng phan cla hop déng. Diéu 1210 Bd luat Dan sy
Lién bang Nga ciing c6é quy dinh tuvong ty. Cong wdc Rome nam 1980
vé luat 4p dung cho cac nghia vu hop déng va Quy tac Roma | thay thé
cho Céng wdc Rome nam 1980 vé luat ap dung cho cac nghia vu hop

doéng cling dat ra kha ndng dp dung luat theo tirng phan cda hop dong.
b. Lwa chon cla co’ quan tai phan vé luit dp dung

Cong wéc Rome 1980 (Piéu 4), Quy tic Rome | thay thé cho Cong wéc
Rome ndm 1980 xac dinh rang khi cac bén khéng chi rd luat ap dung,
tdoa an va trong tai duwoc quyén ap dung ludt cda quéc gia duoc coi la
gan giii nhdt vdi cdc diéu kién clda hgp déng. Quy tac nay (con goi la

2 Jessup. Transitional Law — Storrs on jurisprudence (Yale Law School, 1956,
P.197).



Quy tac vé Luat thich hop clia Hop déng - “Proper Law of the Contract”)
duoc ap dung rong rii trong thyc tién giai quyét tranh chap hop dong
tai cac nwdc Angld-Sac xéng, vé sau ciing rat phd bién & cac qudc gia
khac (trong B6 luat Dan sy Dlrc, B6 luat Dan su Lién bang Nga, BO luat
vé Tu phap quéc té ndm 1987 cta Thuy Siv.v.). Theo d6, qudc gia duoc
coi la gan giii v&i hop déng chinh 1a quéc gia ma bén thyc hién nghia
vu hgp déng dang cu trd. Toa &n va trong tai cling thuwong chd y trudce
hét dén cac yéu t6 nhu: dia diém trong tai, ngdn ngit cia hop dong
da duoc st dung; dia diém thuc hién hop dong; dia diém tién hanh
thanh todn va déng tién giao dich; dia diém hoat déng chinh cla céc
bén; tinh 8n dinh va trinh d6 phat trién cla hé théng phdap luat, nhat
la ctia cac nguyén tac phap ly duoc ap dung. Vi dy, trong linh vic hang
hai, cac luat 1& cha Anh vé bao hiém van tai bién duwgc dac biét cha y
dé lua chon trong gidi quyét cdc van dé thuong mai quéc té, thém vao
dd 13 sy phd bién cia tiéng Anh cling 1a can c cb trong lwong cho su

lwa chon luat clia Anh3.

Nguyén tic, hay con goi 1a cong thirc vé luat gan giii nhat 1a mot budc
di xa hon nguyén tic truyén théng cla thwong mai quéc t&€ dugc xac
|ap theo Cdng wdc Roma vé Luat dp dung d6i vdi cac nghia vu hop
déng (Diéu 8). Theo d6, ludt duwgc wu tién lya chon la luat quéc gia
cla bén ban hang. Tuy nhién, van cé thé ap dung luat qudc gia ctia bén
mua hang, néu: a) Cac cudc thuwong thao dé di dén giao dich d3 diénra
& qudc gia clia bén mua hang, hodc b) Hop dong d3 xac dinh rang bén
ban hang phai thuc hién nghia vu giao hang dén quéc gia cda bén mua
hang, hodc c) Hop déng da duoc ky két theo hudng thién vé thda man

nhirng diéu kién cla bén mua hang.

3 Xem: Lord Templemanm Sellman P. Law of International Trade — 1st ed — Old
Bailay Press, 1977, P.202.
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c. Lut dp dung ddi véi cac nghia vu phu

B4t ky mot giao dich nao, trong d6 cé céc giao dich thuong mai quéc
té, cling c6 thé xac dinh nhirng nghia vu bd sung, phu hodc mang tinh
chat 13 nhirng diéu kién bado ddm, nhu cdm c6 hang héa, Gy thac, thé

chap ngan hang. O day c6 hai kha ning cé thé xay ra:

a) Nhirng nghia vu phu dwoc dwa vao ndi dung cdia hgp déng chinh. Hop
déng mua ban qudc té cd thé cé nhitng diéu khodn vé cam cé hang tai
bén ban vdi tu cach 1a bdo dam daéi véi khodn vay ngan hang trudce khi
bén mua thanh toan. Trong trwdng hop nay, luat dp dung déi véi phan
nghia vu phu nay déng thoi 1a luat dp dung d6i véi hop déng chinh.

b) Nhitng nghia vu phu khéng dugc dua vao hop déng chinh ma duoc
xac dinh bang mdt ban hop dong khac, vi du: hop dong Qy thac giita
bén Gy thac va bén duwoc Uy thac. Trwdng hop nay nhat thiét phai xac
dinh r& luat 4p dung déi vdi nghia vu phu. Theo d6, d6i véi hop déng

ay thac thi luat ap dung la luat cta bén y thac.
d. Luat ap dung trong trudng ho'p thay ddi cac bén giao dich

Ludt ép dung trong trirdng hop thay déi cdc bén giao dich théng qua
viéc nhuong quyén thuong mai. Van dé xung dot phap luat sé xay ra
khi bén nhugng quyén cho phép va yéu ciu bén nhan quyén tu tién
hanh viéc mua ban hang hda, cung (ng dich vy, nhu trong cac trudng
hop duoc quy dinh tai Muc 8 cla Luat Thuong mai Viét Nam nam 2005.
Nhitng trweong hop khi cd chd no cii va chl ng maéi déu cé nhirng co sé&
hoat déng thuong mai trén |3nh thd cda nhitng quéc gia khac nhau, vi
du: moét thuong nhan Viét Nam nhugng quyén thuong mai cda minh
cho mot doanh nhan My/cho mét Cong ty cia My dang hoat ddng & MY.

Unidroit d3 ban hanh Luat mau vé Céng khai théng tin nhugng quyén,
theo dé nguwdi nhuong quyén phai cdng bé thong tin vé diéu khoan



luat 4p dung. S& di Luat mau yéu cau cong khai thong tin 1a do trong
thuc té cac hop dong nhuong quyén qudc té, ngudi nhuwgng quyén
thuong mai thudong dwa vao céc diéu khoan lién quan téi cac van dé
trén. Hau qua la luat ap dung thuong la ludt cda nudc ngudi nhuong

quyén mang quéc tich.

Phap ludt thwong mai clia nhiéu nudc trong truorng hop dé thudng xac
dinh cdng thirc chung d6i vai hop déng nhuong quyén nhu sau:

- Luat dp dung ddi vdi hgp dong nhuong quyén thuong mai sé 13 luat
do cac bén thda thuan khi ky két hop déng nhuong lai. Nhu vay, hop
déng nhuwong quyén duoc coi 1a mét hgp déng déc 1ap va duwong
nhién, quyén quyét dinh luat dp dung la cha cac bén trong giao dich

nhuong quyén.

- Trwong hop khoéng co thda thudn cha cac bén thi ludt ap dung la luat
gan glii vdi cdc diéu kién cta hop déng nhuong quyén, va nhu vay luat
ap dung thudng 1a luat qudc gia cla ngudi nhuong trai quyén, tic 1a

chd no cd.

Ludt dp dung trong trudng hop chuyén nghia vu thuwong mai: Khi
chuyén nghta vu thwong mai trong hop dong cling cé thé dan dén van
dé xung dot phdp luat. Cong thirc phé bién van 1a cdng thirc dp dung
luat nhu d6i véi ban hgp déng chinh. Trong céc truong hop nhuong
quyén thi thda thuan vé diéu khoan trong tai gitra cht no cii véi bén
ng duong nhién cé thay déi va theo d6, chi ng méi va bén no phai cé
théa thuan lai diéu khoan trong tai. Trong khi do, trong truong hop
chuyé&n nghta vy, théa thuan vé diéu khodn trong tai van gil* nguyén
hiéu luc. Viéc cac bén hay co quan tai phan lua chon luat cia mot
quéc gia ddi vadi giao dich khéng cé nghia I3 luat do sé diéu chinh moi
van dé cla giao dich. Luat trong giao dich thuong mai qudc té trudc
hét phai duwoc hiéu I luat tw, nhung van cé kha niang phai tuan theo
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nhitng quy pham luat cong, vi du cac quy dinh vé cdm hodc han ché
xuat, nhap khau. Tuan thd nhitng han ché mang tinh hanh chinh nhw
vay duoc goi la tudn tha trat ty cong va hoan toan khong phu thudc
vao luat ap dung déi vai giao dich thwong mai. Khoan 2 Diéu 5 Luat
Thuong mai nam 2005 cua Viét Nam quy dinh: “Cac bén trong giao
dich thwong mai c6 yéu t6 nudc ngoai dugc thoa thuin ap dung phap
ludt nwdc ngoai, tdp quan thuwong mai qudc té néu phap luit nudc
ngoai, tdp quan thuwong mai qudc t&€ doé khdng trai vdi cac nguyén tac

co ban cta phap luat Viét Nam” cling bao ham nghia tuong tu.
e. Cac trwong hop khac

Cac nudc con xac dinh luat 4p dung dé diéu chinh quan hé tién hop
dong, nhu trudng hop thu dac tai san khong cé cn cir. Vi duy, Diéu 128
B6 luat Tu phap qudc t& Thuy S§ quy dinh: “Cac khiéu nai vé tha dac
tai san khéng cé can cr ¢6 thé dugc diéu chinh bdi luat diéu chinh céc
guan hé phap ly dang hién hitu hodc cac quan hé phap ly phu thuéc ma
viéc tha dic tai san phat sinh. Truong hop khéng cé6 mot méi quan hé
phép ly nhu vay, cac khi€u nai vé thi dac tai san cé thé dwoc didu chinh
b&i luat cla nwdc ma viéc thd dic xay ra; cdc bén cé thé thda thuan

luat cla tda an cé thé ap dung”.

Ngoai cac ndi dung trén, ludt dp dung con diéu chinh cac van dé nhw
quy ché& nhan than; quy ché vé dai dién va dy quyén; quy ché vé hinh
thire chia hop déng; quy ché vat quyén trong hop doéng:

- Quy ché nhan than trong giao dich thwong mai quéc té duoc xac dinh
theo phép luat cla nudc ma ca nhan dé 1a cdng dan. Quy tic nay ap
dung cho thé nhan cling nhu phap nhan. Quy ché nhan than thyc chat
la vAn d@ nang lwc hanh vi dan su cba chi thé giao dich. Vi vay, luat 4p
dung dé diéu chinh nhitng trwdng hop nay phai la luat qudc gia cla
ban than cha thé do.



- Déi vai quy ché vé dai dién va ty quyén, viéc xac dinh luat dp dung la
rat quan trong déi v&i nhiéu trudng hop thwdng xay ra trong thyc tién
thuong mai quéc té. Chang han, thu Oy quyén cla thuong nhan Viét
Nam cé thé bi tir chéi & nwdc cta bén déi téc bdily do thuw dy quyén d3
lam ding theo quy dinh cta Viét Nam nhung khéng ddng véi hinh thire
va ndi dung dwoc quy dinh tai nuwéc sé tai. Trong khi d6, theo quy tac
phd bién cla thuwong mai quéc té thi hinh thirc va néi dung cda thu Gy
quyén, pham vi Uy quyén duoc xac dinh theo luat quéc gia cia nguoi
dy quyén.

2.2. Hinh thirc ti€p can 1an nhau, tao s giao thoa clia cac ché dinh
va quy pham phap lujt - hay con goi la sw twong tac cia phap luat.
Theo hudng nay, sw xich lai gdn nhau gilta cac hé thong phdap luat
duwoc thuc hién bdi cac “cong cu phap ly” sau day:

- Tao ra mot ché& dd phap ly chung hodc cé tinh phé quat cho dai
twong diéu chinh cla phap luadt moi nudc (vi du: vé dau tw, vé cac sac
thué v.v.).

- Tao ra mdt pham vi va mrc do binh dang vé cac quyén cla chl thé
quan hé phap ly (cda cic nha dau tu, cla cic thuong nhan v.v.) cha
cac qudc gia lién quan.

- Tao ra nhitng quy chuan gia tri (chudi gia tri) phd bién (vi du, yéu cau
vé hang hda, dich vy, mdi truorng vv).

- Tao mit bang trong cac bao ddm phap Iy (vi du, vé ché dé hwu tri, cac
khodn tro cap v.v.).

- Thtra nhan cho nhau cac van bang (bang dai hoc, chuyén gia v.v.).

- Xac lap cac thi tuc twong duong.

- Hop tac va tuong trg phép luat.
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- Tao ra khoéng gian phap luat chung (vi du: trong qua trinh phdi hop
nghién clru khoa hoc, cong nghé, gido duc hoac théng qua viéc thira

nhan va ap dung gid tri cla cac van kién, cac cong uwdc).
- Thuc hién sy bao hd phdp ly nhw nhau va 1an nhau.
- Ap dung chung cac loai ché tai d6i vdi cac vi pham tuong ing.

C6 thé ndi rang, day Ia nhirng hinh thirc phé bién nhat trong qua trinh
khac phuc sy khac biét gitta cdc hé thdng phdp luat va hai hoa hda
cac chudn muyc phap ly chung. C6 thé goi day 1a qua trinh tao ra mot
loai “két cu ha tang phap ly” gilta cdc quéc gia vdi nhau. Trong s6 d6,
vai trod néi bat da va dang thudc vé cac dinh ché phap ly qudc té, cac
td chirc toan ciu nhu Lién hop qudc, WTO, Ngan hang thé gidi, EU,
ASEAN va cdc to chirc khu vue khac.

2.3. Ap dung cac vin ban phap luat mau

Trong vai thap nién trd lai day ching ta co thé thay sv gia ting ti trong
cGia mdt loai van badn mai phan dnh mai lién hé cda cic hé thdng phéap
luat. D4 la loai van ban mang tinh khuyén nghi, hay con goi la van ban
mau, dwoc hidu 1a nhitng van ban cé mirc d6 phap dién cao cac quy
pham, céc ché dinh phap luat, nhung chi cé gid tri tham khdo khong
c6 hiéu lwc bat budc d6i véi nha lam luat tai cdc qudc gia. N6 cé thé
la vin badn mau cla Lién bang dé& nha [am luat cac bang trong co cau
Lién bang tham khao; dé cé thé 1a van ban mau cla t6 chirc quéc té
hodc khu viec dé cac qudc gia thanh vién tham khdo nhu |a nhitng quy
dinh mau, chuan 4p dung, Vin ban phap luat mau ciing cé thé do cac
co quan, t8 chirc nghién clru xay dwng, phat hanh va vi vdy mang tinh
hoc thuat.

Gia tri va y nghia cla céc van ban phap luadt mau d6i véi qua trinh

tuong tac va xich lai gan nhau gitra cac hé théng phap luat thé hién &



kha nang dinh huéng cla ching cho nha lam luét cac qudc gia cé quan
tadm, la cdu néi gitra cadc quy pham phap luat qudc té vai phap luat qudc
gia, ching chira dwng kha nang trd thanh t& bao mdi cla “co thé” phap
ly qudc gia.

”n o X

Diéu thd vi va kha thuan lgi cho qua trinh “xam nhap”, “cay ghép” nay
la & chd, da phan cac quy pham mau, cac van ban mau xét vé mit cau
trdc cda d6i twong diéu chinh cling nhu hinh thirc van ban 13 rat gan,
rat gidng cac van ban do cac qudc gia ban hanh. Chang han, Cong uéc
vé tu do 13p hdi va bdo vé quyén lap hoi, Bd luat rng x&r clia ngudi thi
hanh cdng vu trong qué trinh duy tri trat tu phap luat, Cong udc vé
quan hé lao déng trong thuc thi cdng vu; cac nguyén tic co ban vé ché
d6 doc 1ap cla toa dn, cac quy tac toi thiéu cla Lién Hop quéc vé hoat
dong xét xtr cac vu an vi thanh nién, Hién chwong chau Au vé ty quan

dia phuong v.v.

Chud thé ban hanh cac luat mau nhu vay da phan 1a cic co quan, t6
chirc quéc té, cac té chirc lién nghi vién, lién chinh phd va duoc cac
qudc gia ti€p nhan vdi tinh than tw nguyén nhan vé minh cac nghia vu
xuat phat tir van ban dé. Noi dung cac van bdn mau nay bao gdom cac
nguyén ly, quan diém phdp ly d6i véi viéc diéu chinh nhém quan hé cé
lién quan; nhiéu quy pham mang tinh dinh nghfa, khai niém, pham tru.
Cling cé truong hop vin ban mau duoc xac 1ap nhu mot loai “luat me”
ma “ludt con” s& la cic van ban cta cic quéc gia thanh vién vgi nhiéu
sw lua chon va bao Iwu khac nhau sau khi dwoc nghi vién cta céc qudc

gia thanh vién phé chuan hodc ban hanh van ban cda minh.

Nhu d3 néu & trén, vin ban phdp luat mau cling cé thé Ia sdn pham
clia cac co quan nghién ctru, cla cd nhan cac nha nghién clru. Mac du
vay, trong nhiéu trudng hop, nhitng van ban nay da cé anh hudng rat
|&n dén viéc tiép nhan tai cac quéc gia. Cé thé néu vi du vé loai van ban

mau nay nhu: BO luat hinh sy mau cla Hoa Ky, mot sdn pham khoa
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hoc cGa Vién phap luat Hoa Ky nam 1962. “B6 luat chun thé gidi vé
thué” do cac chuyén gia thuéc Pai hoc Harvard xay dung va gidi thiéu
nam 1992 véi 591 diéu, vai nhiéu khai niém, nguyén tac duoc xac dinh
trong dé. Nhitng van ban nhu vay da cé anh huéng rat Ién dén hoat
dong lap phdp cta nhiéu qudc gia. Hiép udc vé hai hoa Luat Thuwong
mai chau Phi (OHADA) dwoc xem nhw mot hinh mau vé mét khu vyee cé

su gan két cao nhat hién nay trong linh virc luat thuong mai.

2.4. Thong nhat héa, nhat thé héa (unification) phap luat

Sy khac biét hodc su da dang cla phap luat tirng qudc gia - luc cdn
cho viéc hgp tac trong cdc linh vire kinh té, van hda va nhiéu linh vyc
khac - d3 thoi thuc qua trinh thdng nhat hda, nhat thé hoa phap luat
ma thuc chat cda nd 13 tao ra cac quy pham, ché dinh phdp luat dé xac
lap phuong thirc diéu chinh théng nhat cho moét loai d6i twgng thay vi
cac quy pham hién hitu cta cdc qudc gia hodc tao co sé& cho viéc tim
duoc diéu chung gitta cadc quy dinh cung loai trong phép luat cac nudc

co lién quan.
Nhat thé hoa phap luat cé 3 dang tiéu biéu:

- Th& nhat, vé mat pham vi nhat thé héa, d6 1a loai nhat thé héa cé lién
quan dén nhitng quéc gia lién k&, hodc cac qudc gia trong mét té chirc

khu vire, hodc |a thanh vién cla td chire lién chinh pha.

- Thi hai, vé mat d&i twong nhat thé hda, dé cd thé 1a s nhat thé phap
luat ndi dung, cling cé thé 1a nhat thé hda luat tha tuc, vi du thi tuc xét
xU tai tda an hodc trong tai trong viéc gidi quyét cac tranh chap thuong
mai cd yéu t6 nwdc ngoai.

- Thi ba, vé hinh thirc, két qua cla su nhat thé héa cé thé duoc ghi
nhan thdng qua céc hiép dinh, cac van ban khuyén nghi, cac hop déng

mau v.v.



MOT SO VAN DE LY LUAN VE CHUYEN HOA
PHAP LUAT: LY THUYET, HIEN TUONG,
XU HUONG VA CAC YEU TO LIEN QUAN

Norbert Reich

Chu dé ma tdi ndi téi la mdt chd dé 1dn va gdy nhiéu tranh c3i. Dai hoi
qudc té vé Luat so sanh nam 2010 t6 chirc tai Washington D.C. gdbm
c6 36 bao cdo qudc gia (Viét Nam chi dwoc dé cap dén trong phan
béi cdnh trong bdo cdo cia Nhat Ban, Kaneko 2012, tr. 565-573) va
duoc Gido su Sanchez-Cordero (2012) ciia Mexico két luan rat day dd.
Cudn S6 tay vé luat so sanh ndm 2008 cua Oxford bao gdm mot tai liéu
dai cta Graziadei (2008) trong d6 cé néu khai quat rat tét vé nhirng
khai niém khac nhau, xu huéng va cac vdn dé khé khdn cta chuyén
hoéa phdap luat. Cudc tranh luan vé chl dé nay van con gay chia ré gitra
huwdng tiép can lac quan clia Watson (1993) — ngudi cé quan diém lac
quan va tuong déi thuc dung, va ngudi cé quan diém phdp luat-van
hdéa mang tinh phé phan Legrand (1997) va Teubner (1998) — hai vi
cho rang mdt dao luat trong mot nén van héa phap ly cu thé nao dé
khong thé don gidn dugc chuyén tir mot nén van hda nay sang mot
nén van héa khiac ma khong gay nén nhirng s bop méo va bat tién.
Trong mot s6 tinh hudng, mot s& nha nghién ciru thay rang chuyén
héa phap luat Ia “quéd phu hop” (Siems 2014) hodc ho goi chuyén héa
phép luat 1a “mdt hdn hop cla cac quy pham va nguyén tac” dugc phat
trién theo thoi gian (Graziadei, tr. 453; Bussani & Werro 2009, chau Au;
Yamamoto 2013, Nhat Ban).

Vay ching ta xt Iy tinh huéng mau thuin nay nhu thé nao? Toi thién

vé hudng tiép can thuc té va da dang théng qua viéc nhin lai lich sl
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phap luat va quan diém xa hdi hoc phap ly trong mot méi trudng cu
thé. Theo quan diém nay, chuyén héa phép luat 1a mot hién tugng
phd bién va hau nhu binh thudng. Trong qua trinh phat trién cta phap
luit, d3c biét 13 phap luat dan su hay luat tw — nganh luat ma toi biét rd
(hop déng, béi thuwong thiét hai ngoai hop déng, cong ty, giao dich bao
dam, luat gia dinh va thira ké...). Chuyén hda phép luat 13 mot pham
tru cda sy hoc hoi va thay déi. Nhiéu co quan qudc té da rat tich cuc
trong viéc tao ra nhirng luat mau, ludt mém hodc dy thao cong udc...
duoc dy liéu 13 s& dugc cac nha 1ap phap quéc gia hodc cac co quan
c6 tham quyén khéc clia quéc gia ti€p thu (bai téng quan cha Sanchez-
Cordero trang. 14-15). Tham chi & chau Au theo hoc thuyét t6i thuong
va tac dong truc tiép, rat nhidéu “ludt mém”, “bd luat khéng bat budc”,
“khudn khd tham khao”, khuyén nghi... ton tai — va nhiéu khi gy nén
nhirng tranh cdi [&n nhu dé xuat vé mot “Ludt vé ban hang chung cla
chau Au” khong bat budc (Reich 2014, chuwong VI; 2014a). M6t s6 t6
chirc quéc té nhu UNCITRAL va UNIDROIT c6 nhiém vu soan thao va
“tiép thi” cho hoat ddng chuyén hda phép luat, dac biét 13 trong linh
vuc quan hé thuwong mai; Basedow (2013) dé cdp dén “Ludt vé cac hoi
ma&” — mot luat khdng thé van hanh dugc néu khéng cé chuyén héa
phap luat.

Toi xin bat dau véi mot nhan xét so lugc ban dau: Van dé cla viéc phat
trién phap luat trong nhitng nén tai phan khac nhau (cic qudc gia,
t6 chirc qudc té, cac co quan tu quan...) khéng phai la sy ton tai cla
chuyén héa phap luat ma 13 1am thé& nao dé chuyén hoéa phap luat phu
hop v&i mot trat tw phap ly cé san. Noi dung ndy can duoc can nhac ki
lwdng hon vé tinh chinh danh, su thanh céng va ca nguy co that bai ma
t6i s& dé cap sau. Nhung toi phai bd sung mot khuyén cdo: Chd dé nay
la d&c biét phirc tap, va tbi chi cé thé dua ra mot cdi nhin tdng quan

dwa trén hudng ti€p can lac quan, dng hd d6i véi chuyén hda phap



luat. Toi sé dua trén kinh nghiém cd nhan cé duoc tlr viéc tham gia
soan thao cdc luat, dic biét 13 & nhitng qudc gia trong thoi ky chuyén
déi vé luat hop déng, phap dién hoa, cac thuc tién thwong mai va bao
vé nguoi tiéu dung.

1. Mot dinh nghia so’ lwgc: chuyén héa phap luat nhw
I3 sw ti€p nhdn tw nguyén chia nén tai phan nhan

Tiéu chuan d3au tién va cd |8 quan trong nhat cha chuyén hda phép luat
la su ti€p nhan tw nguyén cha nén tai phan nhan (thwdng 13 déng nhat
nhung khéng phai trong moi tredng hop déu déng nhat la cac qudc
gia). Piéu nay @ mirc dd nao d6 tuong phan vadi phan tich cla Graziadei
(2008, tr. 456-461) vé nhitng thay d6i ciia phap luat. Graziadei cho rang

c6 3 loai “y&u t6 thay d6i” dan tdi chuyén héa phap luat la:
- Syapdat

- Uytin

- Thanh tich kinh té

Trong khi t6i ddng y v&i yéu t6 thi hai va thi ba thi t6i cho rang yéu t8
thi nhat |a cé van dé. Tat nhién nhirng thay déi phap luat dwoc dp dat
b&i nhirng cudc chinh phuc, qua trinh thuéc dia hda, vi lyc... nhung
t6i van ngan ngai dua yé&u t6 nay vao trong bai phan tich cla téi. Trong
nhitng trudng hop d6, su chuyén hda dwoc thyc hién ma khéng cé su
déng y va tinh chinh danh cda thyc thé nhan — d6 chi la van dé quyén
lwc va kiém soat. Sy chuyén hda phap luat nhu thé s& bi bé di khi ma
yéu td ap dat tlr bén ngoai (ké xam lugc, thue dan) khéng con nira. Hay
|ay treorng hop phap luat x3 hdi chi nghia tai Dong Au va nhitng quéc
gia lién quan nam trong quy dao dnh hudng cla Lién X6 lam vi du. Sau
khi chdl nghta xa hoi nha nuéc tai Dong Au va Lién X6 khong con ton tai,
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hau hét nhitng qudc gia nay da thay doi phap luat ctia ho theo huéng
kinh té thi trwong, ty do hop déng, tuw do st dung tai san ca nhan, ty
do thanh Idp va quan ly cong ty, va viéc d6 duoc thuc hién thong qua
sy ti€p nhan ty nguyén cac yéu td cla phap luat nudc ngoai thudc hé
théng luat thanh van (civil law) hodc hé thong thong luat (common
law). Chuyén hda phép luat déng vai trd quan trong trong qua trinh
nay —va diéu rat quan trong — dé 1a mét qua trinh tw nguyén ch khong
phai la ap dat. Co vé nhu Viét Nam dang la mét phan cla qua trinh d6,
nhu dugc minh hoa bdi chinh chd dé cia Hoi thao nay (xem Kaneko,
2012, tr. 564-567).

Mat khac, can c6 mot s6 tiéu chuan dé hiéu duwoc qua trinh thay d6i
phap luat nay. Nhu ching ta con nhé, viéc ap dat Bo luat dan su cua
Phap la mot phan trong cudc chinh phuc cia Napoleon sau khi Bé luat
nay dugc thdng qua ndm 1804. Khi dy, nhiéu phan cla chau Au trong
dé cé phan ta séng Rhein cua Dirc, mot s6 tinh cla ltalia, cac 1anh thd
cUa Ha Lan... budc phai ti€p nhan Bo luat dan sy va nhitng dao luat
khac cia Napoleon. Sau khi d& ch& Napoleon sup d6, B6 luat dan su
khéng ngay lap tirc mat gid tri phap ly ma duwoc tiép tuc 4p dung thanh
céng & nhiéu (khdng phai tat ca) cac I3nh thd. N6 duoc pha tron vdi
“nén van hda” dia phwong va ton tai & nhiéu vung cla Dic cho dén
nam 1900 khi bé luat BGB ra ddi, tham chi 13 ton tai ké ca sau do vdi
nhirng tién |& phong phu va cach viét mang tinh hoc thuyét. Bi cé Bo
luat dan su trong khi Ha Lan vin theo mé hinh clia Phap thé ky XIX va
chi sau khi chién tranh thé gigi thir hai két thic, phap luat Ha Lan mdi
hoan toan duoc hién dai hoa va tai phap dién hda.

M6t qua trinh chuyén héa “qua lai” dién ra gitra Dirc va Phap: Khi nuéc
Dlrc duwédi thoi Bismarck sap nhap vung Alsace-Lorraine nam 1871, bd
luat BGB sau dé dugc dp dung tai vung nay vao nam 1900. Khi nhitng

13nh thé nay trd lai thudc vé Phap sau Hiép wdc Versailles nam 1918,



bo luat BGB khong tu dong bi loai bd ma van cé hiéu luc trong nhiéu
linh viee, ddc biét 13 Iinh vue luat bat dong san. Mét tda &an phic tham
dac biét (Cour d’Appell) tai Colmar xét x&tr nhitng vu viéc dya trén dao
luat “Dlrc-Phap” doé dé lam hai long ngudi dan khu vue nay truwde khi
cé Lién minh chau Au; va toa khéng ¢ y dinh loai bd luat nay ma cé
18 chi sira dbi d€ lam cho né phu hop hon vdi hé thdng phép luat cda
Phap ndi chung.

Luat quéc té co6 thé ap dat nhirng thay d6i tai cac nén tai phan nhan.
Tat nhién, yéu t& ti€p nhan ty nguyén dugc ddp tng bang thi tuc phé
chuan. Cong wdc vé mua ban hang hoa quéc té (CISG) |a mot cdng wdc
xac 1ap nhirng quy dinh vé hop déng ban hang thwong mai xuyén bién
gidi, khi dwoc cdc bén phé chuin, cdc bén s& co thé sir dung Cong wdc
nay cho cac giao dich cha ho théng qua co ché duoc goi la chon b (opt-
out). Cac nén tai phan khong thdng qua Cong wdc nay thi dugec mé ra
co ché& chon cho (opt-in). Cong udc nay cé thé déng vai trd nhu mot
sy chuyén hda cho cac luat dia phuong, néu nhirng khai niém trong
cong wdc nhu “conformity” (sw phu hep) va “fundamental breach of
contract” (vi pham co ban trong quan hé hop déng) cling dugc ap
dung cho cac hop dong ban hang néi chung. Piéu nay dién ra tai Dirc
nam 2002 véi su cai cdch bd ludt BGB va tai nhirng qudc gia vung Baltic
trwdc dé nhu Estonia va Lit-va khi nhirng nwdc nay tién hanh phap dién
héa phap luat dan sy cta minh (Reich in Bussani/Werro 2009). Mac du
Lién minh chau Au khong phai 13 mot bén tham gia CISG, Lién minh d3
str dung mot sé khai niém cla cong udc nay khi soan tho va thdng qua
Chi thi vé ban hang s6 1999/44/EC.

Trudng hop tai thdng nhat nudce Dire thi hoi khdc mot chat: Hiép uéc
Hién phap gilta Cong hoa Lién bang Dirc (Tay Dirc) va Cong hoa dan
chi Dlrc (Dong Dirc) thoi d6 vé mat nao dd 1a su ti€p nhan ap dat cla

cac luat cua Tay Dirc, dac biét la viéc tir bo luat ZGB clia Pdng Dirc va
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viéc ap dung luat BGB. Hiép uwdc nay sau dé da duoc Quéc héi Dong
Pirc (Idc d6 van con ton tai) phé chudn. Nhu vay day cé goi la “chuyén
héa phap luat” dugc khdong? Toi khéng nghi thé: né giéng nhu la sy tai
théng nhat vé phap luat cia Dirc; d6 khéng cé gi 1a “nudc ngoai” doi
vOi nguoi dan Bong Dirc, ma chi la van ban phap luat cia mot nudc

Dlrc méi théng nhat sau 40 ndm chia ré.

2. Chuyén héa phap luat va “hién dai héa” phap luat

Lap luan cla téi vé tinh chat tw nguyén cha chuyén héa phap luat bdi
nuwdc tiép nhan khong gidi thich tai sao nguwdi ta dua ra su tiép nhan.
Mét trong nhitng ly do phd bién nhat 13 viéc s&r dung phap luat nhu
mot cdng cu dé hién dai héa x3 hoi. DAy tat nhién 1a mot chd dé rat
nhay cdm va toi xin giéi han phan trinh bay cia minh vao cac dao luat
vé dan sy va thuwong mai. Cac van dé cda luat hién phap, dac biét |a
sw chuyén hda cac quyén co ban va viéc phan xr vé tinh hop hién, thi
phirc tap hon nhiéu va chi dugc dé cap so bd cudi bai thuyét trinh nay.
Trong bai thuyét trinh ké tiép tdi sé dua ra cac vi du thuyc tién tai ba

nén tai phan chau A 1a Nhat Ban, An Do va Trung Quéc.

Vi du dwoc biét dén nhiéu nhat I3 viéc ti€p nhan Bo luat dan sy Thuy
ST trong qua trinh thé tuc hda (laicisation) & Thd Nhi Ky. Qua trinh nay
dugc thyce hién thong qua mét “acte de force” (hanh dong cudng ché)
cla chinh quyén Atatiirk vao thap nién 20 trong d6 cé vi Bé trwdng Tu
phap duwoc dao tao tai Thuy Si, ngudi mudn chuyén bién xa héi Thé Nhi
Ky khoi nén phong kién va luat Hoi gido Shariah sang mot xa héi hién
dai. Nguwoi ta van con tranh luan liéu day 1d mot qua trinh thanh cong
hay that bai. T6i khdng phai 13 chuyén gia vé chi dé nay, nhung ¢ vé
nhu t&i nay qud trinh dé d3 van hanh tét, tat nhién 1a ¢ nhitrng cai

cach va su thich nghi can thiét.



Trong bdi cadnh d6, ngudi ta déu biét “phong trao luat va phat trién”
(Law and Development Movement) cia My d3 mudn dua nhirng ich
lgi cha tuw duy phap ly hién dai cia My téi Nam My vao thap nién 60
va 70. Phong trao nay do céc co quan chinh phd My bao trg va duoc
cac truwong luat tinh hoa nhu Yale va Columbia Gng ho (Trubek, 2004;
Trubek & Santos, 2006; Dezelay & Garth, 2002; mét danh gia da duoc
thuc hién bdi Sachnez-Cordero, 2012 tr. 17) nhung khdng cé may lién
quan tdi cong tac lap phap bdi hau hét ciac qudc gia Nam My lic ay
dd mo phdng cac BO ludt dan sy va thuwong mai clia Phap mac du vai
phong cach soan thado va tw duy phé phan manh hon. Sy néi [én cla
chinh quyén ddc tai tai cdc nwdc nhu Bra-xin, /f\c—hen—ti—na, Chi-1é, pé-
ru va C6-16m-bi-a sau dé da giang don chi mang vao phong trao nay va
cho thdy mét mau thuan cé hitu: nhitng quan niém kinh té ty do duoc
dat vao nhitng thé ché& nha nudc doc tai. Diéu nay dudng nhu |a mét
s bop méo y twdng chuyén hda phap luat thanh cong vén yéu cau ¢

sy hién dién clla mét nha nudc phap quyén va sy déc 1ap tu phap.

Nhitng sy ti€p nhan manh mé dién ra tai cac nwdc XHCN truwdc day
noi nhirng trwdng phai chuyén héa phéap luat dugc truyén cdm hirng
tir truyén thong phap dién hda cta chau Au luc dia, ddc biét 13 BO luat
dan s mdi dwoc ban hanh cla Ha Lan, bd luat BGB clia Pirc va B luat
dan su cla Phdp, canh tranh v&i nhirng khai niém phap luat kinh té cla
MY dua trén triét ly thi trwdng tu do. Tién trinh nay dugc Gng hd manh
mé b&i EU, cac quéc gia thanh vién (D, Phdp) hodc cic co quan phat
trién cla MYy. Trong tat ca cac trudng hop, nhitng sy chuyén hda trong
cac Iinh vie nhu hop ddng thwong mai, giao dich bao dam déi véi
ddng san, luat cong ty, cac dich vu tai chinh déu tré thanh mot phan
clia “gdi chuyén déi” huéng dén kinh té thi trwong, nhung cling dan
tdi nhitng khoang cach gitra luat trén gidy va luat trén thuc té: nhitng
thé ché phap ly hién tai nhu toa an, luat sw... ngay 1ap tirc khong thé
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va chua san sang dé tiép nhan chuyén héa phap luat vén dwoc mot s&
chuyén gia nwéc ngoai dua vao. Su chuyén déi day hon loan clia Nga
tlr chd nghia x3 héi nha nwdc sang cai goi la “kinh té thi trwong” vao
thap ky 90 13 mét vi du t6t hon 1a x3u, cho thay nhitng méo md cé thé
c6 khi chuyén hda phap luat khéng dugce diéu chinh cho phu hop véi
moi trwdng kinh té&, xa hdi cha nuwdc tiép nhan, cho du sy chuyén héa
phap luat 8y d3 c6 sy déngy cla co quan hitu quan cha nudc tiép nhan
(xem bai tham ludn cGa Bussani, 2009).

3. Chuyén héa phap luat nhu 1a nhirng “bat tién phap ly”?

Nhirng nhan xét trén dua ching ta tdi chd dé gy tranh cdi nhat trong
cudc tranh ludn vé nhitng loi thé va bat lgi cha chuyén hda phap luat:
viéc chung dugc “ngdm” - hay khéng dwoc “ngdm” — vao nén van hda
cla nudc tiép nhan. Mét s6 tac gia tré nén noi bat khi kién dinh vai
quan diém vé tinh bat kha cha chuyén hda phap luat trong vai tro |a tac
nhan ch yéu clda nhirng thay doi vé phép luat. Nha x3 hdi hoc phap ly
nguwdi Phdp Legrand (1997) da trd thanh mot tac gid ndi tiéng khi thach
thirc quan diém cho rang chuyé&n héa phap luat déng gép tich cwc cho
nhirng thay ddi hodc cai cdch phap luat. Theo 6ng, phép luat bi gidi han
b&i ngdn ngit va van hda la hai thi tao ra hé théng y nghia mang tinh
ban dia. Mét sy thay ddi quy dinh hodc quy pham don thuan khéng
thay d6i dwoc van hda. Ong cho rang néu nganh luat so sanh phét 1oy
nghta cla sy da dang va khéc biét vé van hda, thi né chi gitip tiép can
van deé trén sach v& hodc & cip d6 ky thuat - mot sy phé phan dadi véi
quan diém cla Watson ma ching t6i s& dé cap sau.

“Cho du cd & kha nang t6t nhat, thir cé thé dugc chuyén tir mot nén
tai phdn nay sang mét nén tai phan khac thuc sy chi 1a hinh thic
chuyén tir ngir vd nghia. Do d6 thuat ngi “chuyén hda phdap luat” néu
c6 y nghia thi la th khdng thé xay ra (tr.120, in nghiéng 13 cta tac gia).



Trong b6i canh chau Au, Legrand (1996) d3 thach thirc nhitng ly thuyét
vé su déng quy phap luat gitta hé thdong thong luat va hé théng phap
luat thanh van dwgc EU Gang h6 hudng tdi viéc hai hoa hda phap luat.
Thong luat nhu duwoc thé hién trong dia vi phap ly ddc biét cla céc
tham phén va luat su Anh Qudc vdi viéc sir dung an |1& cda ho, khéng
thé dugc sap nhap vdi loai hinh dp dung luat cla cic thdm phan luc dia
b&i vi cac cong chirc nha nuwdc va luat sw vadi vai tro la nguoi van hanh
co quan tu phép si dung phwong phap dién giai mot cach cé hé théng

van ban phap luat.

“Cac luat suw va ngudi dan theo hé théng thong luat (du d3 cd luat cla
EU) ti€p tuc cé quan diém khac nhau vé thé& nao |a hiéu biét phap luat
va thé nao duoc coi la cé kién thirc phap luat” (tr.79).

Teubner, nha x3 hoi hoc phap ly ngudi Dlirc/Anh theo nhirng giang day
cta Luhmann, & mét mdc d6 nao do, d3 ti€p nhan quan diém mang
tinh phé phdan cla Legrand trong tdc pham ndi tiéng va thudng xuyén
duwoc trich din cia minh vé “nhitng yéu t6 gay di irng phap ly” (1998).
Khéi dau bang khai niém “ngay tinh” (good faith) vén duoc nhiéu luat
su luc dia quen biét nhwng khéng phai la nhirng luat su theo hé théng
théng luat biét tdi. Khai niém nay duwoc dua vao phdp luit cia EU
trong Chi thi vé nhitng diéu khodn khong cdng bang trong hop dong
tiéu dung s6 93/13/EEC. Nuwdc Anh phdi thyc thi chi thi nay va thuc
hién viéc dé bang mot cong cu phap ly cu thé, nhwng nwdc nay van
coi minh ndm ngoai cac khai niém giao két hop déng tw do vén la dién
hinh trong luat thwong mai, noi ma mdi bén phai chju trach nhiém day
dd d6i véi hanh vi cia minh theo luat va khéng dang duoc sy bao vé
dac biét xuat phat tlr su bdo vé “su ngay tinh”. Theo quan diém cda
tdi — va y toi la mot sy phé phén - Teubner khéng thuc sy phat trién
mot ly thuyét phap ly ma 1a phat trién truyén théng déi 1ap clda Anh

d6i vai sw chuyé&n héa nhitng gi bat ngudn tir luc dia von cé thé bj tang

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences 31



|&p tinh hoa vé phap luat coi la nwdc ngoai. Nhung day cling khéng nén
dugec coi la nhitng nhu ciu thay d6i do luat EU dp dat. Theo thoi gian,
luat cda Anh dan dan d3 cé thé lam minh hoa hop vdi khai niém ngay
tinh, tat nhién c6 thé khac so vdi luat luc dia chi gidi han d6i vdi céc
giao dich tiéu dung ma khéng md réng sang cac hop déng thuong mai
(Reich, 2014, Chuong VII). Cac an |é cia mot co quan tai phan théng
nhat nhu Toa an Cong Iy chau Au (ECJ) cé thé gitip thye hién tién trinh
thay d&i va thich nghi vén khéng thé dat duwoc don gidn chi bang luat
trong sach v& nay, song tién trinh d6 cling khong thé bi loai trir chi vi

nhirng phan khé chiu vén ¢ thé chi ton tai tam thoi.

4. Chuyén héa phap luat va qua trinh “tiép bién van hoa”

Trong bao cdo téng hop tai Pai hdi Washington 2010, Sanchez-Cardero
(2012) d3 xay dwng khai niém “van hdéa” nhu |a yéu td quyét dinh trong

viéc hiéu va nghién ctru chuyén héa phap luat. Ong viét:

“Su tiép bién vé vin héa phdp ludt chia sé nhitng ddc trung cda tiép
bién vdn héa x& héi. Trong qud trinh tiép bién vin hda xé hdi, cé thé
xdc dinh duwoc nhirng bién thé khdc nhau cua tiép bién vdn héa phdp
lu@t va trong qud trinh dé thudt ngit tiép bién vdn héa phdp ludt nay
sinh nhw la mét trong nhitng yéu té phdn tich mang tinh bén chét”
(trang 6).

Sau d6 6ng phan biét gilta su tiép bién van hda “bi dp dat” va “tu
phat”, ti€p bi€n van hda phap luat do héi nhap, déng héa phép luat
hay lai hda phap luat. Ong phé phan nhitng hwdng ti€p can hinh thirc
va ki thuat thuan tdy nhu duwoc phét trién bdi phong trao luat va kinh
té hoc/tai chinh My:

“Ttr géc nhin nay, cdc quy dinh, thé ché va thuec tién phdp ludt chi don
thudn ld mot hinh thirc céng nghé, do dd cé thé st dung hang loat



thudt ngi¥ @n y mang tinh tuyén truyén dé mé td nhw nhdp khdu, xudt
khé@u, phdt minh, thich nghi, chuyén giao, bdt chudc, thiét ké, phén
ctrng va phdn mém phdp lugt” (trang 19).

Téi khéng phan ddi nhitng minh hoa cta nha phé binh nay, nhung
nhitng van dé nay can dugc néu ra déi vai xa hoi xuat khau phap luat,
ch& khdng phai la déi vai xa hoi ti€p nhan. Trong tién trinh hién dai
hda, nwdc tiép nhan cé thé can s dung chuyén hoa phap luat. Viéc
nay co thé dan t&i mot qud trinh mang tinh cong nghé thuan tdy. Tién
trinh nay cling khéng nhat thiét dan t&i sw “pha hiy vin héa” clia nwdc
tiép nhan.

Theo y kién cla tdi, hwdng ti€p can van hda do Sanchez-Cordero phat
trién cling nhw nhin lai nhirng tac gid ndi tiéng nhu Montesquieu (1914
duwoc dan & cudi bai) thwong tré thanh truyén vién twdng hon [a thyc
t€ xa hdi. N6 c6 thé dan t&i cach tv duy y thirc hé thu dich véi nhitng
thay déi phép luat.

Graziadei d3 dung khi néu ra quan diém: “Sau Montesquieu... y twdng
vé mét méi quan hé hitu co gilka phdp ludt va ddc trung cla ngudi dén
trong x@ hoi dé tré nén rét phé bién. N6 trd thanh tiéu chudén cho tw
duy phdp ludt chdu Au. That khéng thé tin ndi la y tudng nay lai duoc
thira nhdn khi thé gidi dang trdi qua nhi¥ng lan séng chuyén héa phdp
ludt trén quy mé réng I&n - ma nghich ly dy lai khéng dwoc phdt hién”
(trang 465).

Su phé phan mau thuan c6 hitu gitta hwdng ti€p can vin héa phan doi
chuyé&n héa phép luat va thyc tién minh chirng cho chuyén héa phap
luat nhw mot hién twong phé bién cling cé thé bj Sanchez-Cordero phan
phdo théng qua viéc xem xét lai mot cach nghiém tdc tuyén bé cha ong
la “van héa phép ly”... 13 “sy tich tu cda tri nhé lich sir va truyén théng”
(trang 27). Sy phuc hwng khai niém van hda phap ly nay cé nghia gi: cé
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phai nd khong ndi qué vé yéu té lich st cia phap luat vén khéng thé
bi phd nhan théng qua viéc xem xét cac hé théng phép luat khac nhau
nhu thong luat, hé théng phdap luat thanh van. Khai niém nay duong
nhu 1am ngirng lai nhitng cai cach phép luat vuot qua nhitng truyén
théng duoc tuyén b6? N6 dén gan vdi nhitng phé phan déi vdi chuyén
héa phap luat nhu Legrand va Teubner d3 phat trién. N6 c6 thé bi lam
dung bdi céc xu hudng bdo thd chdng lai nhirng thay déi va thich nghi
phap luat théng qua viéc ap dat nhirng gidi han lich str.

Hon thé nira, mét ly thuyét “tiép bién van hda phdp Iy” nhu vdy duong
nhu phdt | tuyén ngdn co ban cla nha ly thuyét phap luat va tham
phdn Toa an T6i cao My O.W. Holmes rang “Su séng clia mot dao luat
khéng phai la logic ma la kinh nghiém” (duoc trich trong Reich, 1966,
trang 45). Day 1a mot phé phan khdng chi d6i véi viec dan chiéu téi hé
théng phép luat thanh van ma con déi vdi cac ly thuyét phép luat nhu
ly thuyét “Volksgeist” hay “van héa” theo cach hiéu nhan ching hoc.
“Kinh nghiém” la mot khai niém réng Ién hon nhiéu va khdng loai bo
cac yéu té van hdéa, nhung khdng dat van hda vao vi tri trung tdm va chi
phdi. Trong béi canh d6, luat tat nhién khéng thé thi€u truyén théng,
nhung duoc dic trwng bai yéu t6 hoc hdi, thay déi va sira d6i mang

tinh thi nghiém va chuyén hoa phap luat |a mot phan cla yéu t6 dé.

5. Chuyén héa phéap luat - hwéng ti€p cdn mang tinh
cdng cu hién dai (xem xét lai ly thuyét cia Watson)

Trong an ban [an th& hai cda cuén sach vé chuyén hda phép luat cua
minh, Watson (1993) cho rang “viéc chuy&n hda cac quy dinh la dé
dang xét vé mat xa hoi” (trang 95). Quan diém mang tinh céng cu cla
dng cho thay khdng cé méi lién két c¢d hitru nao ton tai gitta phép luat

v3i x3 hoi ma trong d6 phép luat van hanh. Phép luat vé co ban 1a cé



tinh doc 1ap. Ong xay dung ly thuyét clia minh dya trén cin ct lich st
la viéc ti€p nhan luat La M3 tai chadu Au thoi trung ¢6 va nhitng giai
doan sau nay cla thoi ky khai sdng va phat trién kinh té thi truong va
trong su thanh céng cta hé théng thdng luat ngoai pham vi nuwdc Anh.
Cé vé nhu khéng c6 madi quan hé gan gilii nao gilta van hda va phap
luat, ma 13 nhi*tng yéu t6 cla sy can nhac va chon lya, tuy thudc vao
nén tai phan tiép nhan. Diéu nay phd nhan quan diém twong phan cda
Montesquieu. Chuyén hda phép luat it nhiéu |a mot hién tugng phé
bi€n trong qud trinh phat trién phép luat, dac biét 13 luat tu va duoc
diéu chinh theo méi trwdng thong qua nhirng lwa chon va sy va thich
thuc té. Sy két hop gitta vay muon phap luat va nhu cau quan ly tao ra
truyén théng phap ly.

Watson dua ra 13 “nhan xét tdng quat” ma toi xin trich nhirng yéu t6

quan trong nhat:

® Chuyén hda cac quy dinh don |é hay mdt phan I&n cha mot hé
théng phép luat |a rat phé bién.

® Thuycté, chuyén héa la ngudn mau m& nhat cho sy phat trién. Hau
hét nhirng thay d&i trong hau hét hé théng phép luat 13 két qua cua
sy vay muon.

® Quy tac phap luat di chuyén dé dang va va duwoc chap nhan bdi mot
hé théng khac ma khong cé nhirng khé khan quad 1én.

® Cac quy dinh phap luat khéng phai duoc thiét ké cho mot xa hoi
dac biét ma trong d6 nd van hanh va day khdng phai la van dé dang
quan tdm nhiéu.

® Sy tiép nhan hodc chuyén héa tw nguyén luén bao gdm mot sy
thay d&i vé phap luat.

® Khéng cd linh vie ludt tw nao cé thé duoc coi la hoan toan phan
&ng va&i nhirng thay d6i do anh hudng tir nwdc ngoai.
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® Viéc ti€p nhan la ¢ thé va van dé dang khi xa hoi ti€p nhan 1a kém
phat trién hon nhiéu vé vat chat va van hoa.

® Gidng nhu cong nghé, luat 1a k&t qua cda kinh nghiém cla con
nguoi (trang 95-101).

Tat nhién Watson chiu su phé phan, ddc biét 13 tlr cdc nha x3 hoi hoc
phap ly nhu Friedman va Kahn-Freund (Sanchez-Cordero trang 21). Sy
phé phan nay phu thudc vao khai niém van hda phap ly ma toi cling
nhin nhan v&i nhitng hoai nghi b&i vi ban chat y thirc hé cda né. Toi
nght rang Watson d3 dua ra mot quan diém hién thyc chl nghia vé
tinh phd bién cla chuyén hda phap luat, diéu lam cho ly thuyét cua
dng ngay nay van hap dan, dc biét 1a d&i véi nhitng quéc gia dang phat
trién nhw Viét Nam. Quan diém nay khéng dé cap dén phan nao cua
luat nén dwoc chuyén hoa. Viéc chuyén hda sé thanh cdng hay that bai
tuy thudc vao thé ché clia nuwdc tiép nhan, va phap luat dugc tiép nhan
s& thay déi va dn khép vao nén tai phan tiép nhan (theo mét nghia
twong ty, xin hdy xem bai nghién ctru cia Rehm, 2008).

DaGi véi nghién cliru cha riéng toi, nhitng nhan xét trén la quan trong
khi nghién ciru phap luat dan sy Lién X6 va viéc phap dién “xa hoi chd
nghia” dau tién ndm 1922. T6i cé thé chi ra rang, luat nay, theo hoc
thuyét X6 Viét dwgc nhan manh nhu a3 “ngudn dau tién va nguyén
goc cla phap luat dan sy x3 hoi chd nghia tu chld”, thyc ra cé nguén
la nhirng dy thdo phdap dién hda duoc thye hién trudc thoi Sa Hoang
von chiu anh hudng manh mé cta bé luadt BGB cla Dirc va hoc thuyét
Pandect (Reich, 1972, trang 155-156). Tuy nhién, su phat trién sau dé
clia phap luat x3 hoi ch nghia d3 c6 gang phd dinh hinh thirc chuyén
héa tir “ly thuyét phap luat tu sdn” va nhan manh tinh chat tu cha cda
B6 luat dan sw ndm 1922 — diéu nay cd y nghia tuyén truyén nhiéu hon

la mét ly thuyét t6t.



Do d6, cac luat gia nén cd sy hoai nghi cao dé déi vai ly thuyét - ma toi
goi la mét y thirc hé - vé su tu chd hoan toan vé phap ludt ma khong

can dén chuyén héa phap luét.

6. Chuyén héa phap luat va nhirng gia tri hién phap

That khéng may |a mai lién hé gitra chuyén héa phap luat va nhirng gia

tri hién phdp cla nuwdc ti€p nhan chua thuce sy dwoc cadc nha nghién

ctru ludt so sdnh chd y téi. Theo ly thuyét cha t6i, méi lién hé nay da

dugc thiét lap qua qua trinh thich nghi: né phai duwoc chinh danh héa

bang trat tw hién phap cla nwdc ti€p nhan, vi du nhu qua trinh thich

nghi dwoc hinh thanh bdi luat qudc té. Toi loai bdé nhitng tinh hudng

dugc tranh ludn nhiéu vé “phdp luat tly nghi” vdn hanh theo nguyén

tac lwa chon cla cac bén va canh tranh diéu tiét (Basedow 2013 trang

97-117); tham chi trong tinh huéng nhu vay, su chuyén hda phép luat

khéng cé dugc tinh chinh danh thong qua hanh dong mang tinh ty chd

clia cac bén, ma thong qua viéc dan chiéu dén luat dwoc chuyén héa

nhu truvong hop cong uéc CISG.

Siems (2014 trang 145) liét ké ra 5 loai chuyén héa thanh cdng ma cac

nha [am luat can tén trong:

® Moét chinh sdch déc biét thuén loi d6i vdi diéu kién chinh tri, vén héa
hodc kinh té-xd hdi cda nudc thuc hién viéc chuyén héa phdp ludt.

e Mét suw két hop ddc biét thudn loi gitra ludt mdi va ludt ci.

® M6t muc dich bé sung ma viéc chuyén héa phdp luat ddp tng duoc
tai nwdc thue hién viéc chuyén héa phdp luét.

® Cdc quy dinh va thé ché phdp luGt dugc chuyén hda tén tai ldu bén
hon chinh quy dinh twong tng & quéc gia xudt phdt.

e (Cdcy tudng cai cdch phdp ludt duoc thuc hién & nurdc ngodi nhung
chwa dugc thuce hién & quéc gia xudt phdt y tudng do.
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Mat khdéc, cé vé d6i véi tdi, theo cdc chudn muyc qudc té va hién phap,

bat cl su chuyén héa phdp luat ndo lién quan dén phép luat dan sv,

dac biét 1a phap luat hop dong cling nén tdn trong 4 nguyén tac chung
sau ddy ma t6i xay dung lién quan dén phap luat dan su cta EU (Reich,

2014) va ciing chinh 1a nhitng nguyén tac dé dang dwoc khai quat hda

cho nhitng nén tai phan nhuw Viét Nam hién dang phat trién theo huwdng

kinh té thi trwong:

e “Ty chd c6é khudn khd”, tire I cdc bén trong giao dich dén s (hop
dbdng, giao dich bdo ddm, céng ty, dich vu tai chinh, xung dét ludt)
cGn duoc hudng moét mure tw chd hanh déng réng, nhung phadi
dwoc han ché bdng nhitng cén nhdc vé chinh sdch céng do quéc
gia tiép nhdn én dinh trong Hién phdp ciia minh ma khéng lam mét
“ban chét tw chd”.

® Bdo vé bén yéu thé, ddc biét Ia ngudi tiéu dung va khdch hang cua
nhitng dich vu thiét yéu nhv ndng lugng, nwdc va théng tin.

e Khdng phan biét ddi x{r trong cdc quan hé phap luat dan su, ddc
biét la vi ly do lién quan dén gidi va gidi tinh, ching téc, ddn téc,
tinh trang khuyét tét, xu hudng gidi tinh va mdc diu vén dé khuyét
tat co thé chdp nhén nhitng han ché nhét dinh trong cdc quan hé
lao déng.

® Yéu cau vé su ngay tinh trong céc giao dich dan su, nhdt la trong
quan hé vdi ngudi tiéu dung, va cé thé yéu cdu ndy khéng duoc ddt
cao trong cdc quan hé thu'ong mai.

Toi d3 tdm tat nhitng nguyén tic nay trong cudn sach dé cap & trén

bang nhitng 1&i sau (trang 16):

® Cdc nguyén tdc vé “tu chi cé khudn khb” vé su bdo vé bén yéu thé
va khéng phén biét déi xt Id mét phdn cta phdp ludt néi dung cia
EU, chd yéu ld phdp ludt hop ddng. Nhitng nguyén tdc nay & mirc



dé ndo dé cé thé méu thudn va cé thé can dwoc cdn béng IGn nhau,
ddng chu y la gitta sy bao dam tinh tw chu cua cdc bén vai yéu
cGu bdo vé bén yéu thé hodc yéu cdu tranh phén biét déi xu trong
giao két hop déng. Nhitng nguyén tdc nay cé thé déng vai tro ld sy
chuyén héa quy dinh cda hién phdp hodc cdc chuyén hda co sd ly
thuyét cho nhirng nén tai phdn khdc.

® Nguyén tdc ngay tinh cd thé Id médt nguyén tdc dang gdy sw chu y.
Nhuwng theo y téi, dd cé nhitng yéu té cia nguyén tdc ndy ma mét
ngady ndo dé sé phdt trién thanh mét nguyén tdc nhdt qudn hon,
tuy thudc vao suw phdt trién hon niva cua dén ludt trong EU, ddc biét
la nhifng én 1é cta Toa cbéng ly chéu Au (ECJ). Nguyén téc nay, & mot
murc dé nao dé ciing cé thé déng vai trd lad mét sw chuyén héa phdp
ludt cho nhi*ng nén tai phdn khdc, it nhét la bédi vi ching gdn vdi
truyén théng phdp ludt dén sw hon la théng ludt. Diéu nay la ddc
biét quan trong trong nhitng hé théng chuyén déi, noi ma déi khi
“chu nghia tw ban hoang da@” phdt trién manh nhw trwdng hop cua
Nga trong nhitng ndm ngay sau su sup dé cua chi nghia x& hdi nha
nudc nhu téi chirng kién.
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THEORETICAL ISSUES ON LEGAL TRANSPLANTS:
THEORIES, PHENOMENA, TRENDS AND
RELEVANT FACTORS

Norbert Reich

The topic about which I'm supposed to talk is a huge and at the same
time controversial one. The 2010 International Congress of Comparative
Law held in Washington /DC consists of 36 national reports (Viet Nam is
only mentioned in the context of the Japanese report, Kaneko 2012, 565-
573!) with a comprehensive conclusion by Prof. Sanchez-Cordero (2012)
from Mexico. The Oxford Handbook of Comparative Law of 2008 contains
a long paper by Graziadei (2008) which gives a very good overview of the
different concepts, trends, and problems of legal concepts. The general
debate is still divided between the more optimistic/instrumentalist
approach of Watson (1993) taking a positive and rather pragmatic view,
and the legal-cultural critique of Legrand (1997) and Teubner (1998)
insisting on the embeddedness of law in a specific legal culture which
cannot simply be transferred from one order to another without causing
irritations and distortions. Other researchers find in certain instances an
“overfitting” of transplants (Siems 2014) or on the other hand a “mixture
of norms and principles” (Graziadei, p. 453; Bussani & Werro 2009 for

Europe; Yamamoto 2013 for Japan) which develop over time.

How are we going to solve this dilemma? | will prefer a pragmatic and
differentiated approach looking at legal history and legal sociology in a
specific environment. Legal transplants in this view are a rather common,
almost normal phenomenon. In the evolution of law, in particular civil

or private law which is most familiar to me (contracts, torts, companies,
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secured interests, less family and succession law), transplants are a factor
of learning and change. Many international bodies are active in creating
model laws, soft laws, or draft conventions etc. which are proposed for
take-over by national legislators or other competent institutions (overview
Sanchez-Cordero at pp. 14-15). Even in EU law under the doctrines of
supremacy and direct effect, a great number of “soft-law”, “optional
codes”, “frames of reference”, recommendations etc. exist — sometimes
giving raise to great controversies like the - now withdrawn - proposal on
an optional “Common European Sales Law” (Reich 2014, Chap. VI; 2014a).
Some international organisations like UNCITRAL and UNIDROIT have their
task to draft and “market” legal transplants, especially in the sphere of
commercial relations; Basedow (2013) talks of a “Law of Open societies”

which could not function without legal transplants.

| can start with a first preliminary observation: The problem of legal
evolution in the differentiated jurisdictions (states, international
organisations, self-governing bodies etc.) is not the existence of
transplants as such, but how they fit into a given legal order. This
statement merits some further considerations on the legitimacy,
successes and potential failures to which | will turn now. But | have to
add a caveat: the topic is extremely complex, and | can only give an
overview based on a generally positive, supportive approach to legal
transplants. | will also use my personal experience as being involved in
drafting legislation especially in transition countries, eg with regard to

codification, contract law, trade practices, and consumer protection.

1. A preliminary definition: transplants as voluntary
take-over by the receiving jurisdiction

The first and perhaps most important qualification to legal transplants

consists in their voluntary take-over by the receiving jurisdiction,



mostly (but not exclusively) states. This contrasts to some extent the
analysis of legal changes by Graziadei (2008, 456-461) who found 3

types of "factors of change” leading to legal transplants:
® |mposition
® Prestige

® Economic performance

While | agree with the second and third factor, the first one is more
problematic. Of course, legal changes were imposed by conquests,
colonialisation, force etc., but | still would hesitate to include this in
my analysis. In all these cases, the transformation has been done
without consent of and legitimation by the receiving entity - it is just
a matter of power and control and may simply be abandoned once
the external source - the conqueror, the colonialisator - is gone. Take
the imposition of socialist law in Eastern Europe and related countries
due to the dominance of the Soviet Union. After the fall of socialism,
most of these countries changed their laws in direction to more market
economic patterns like freedom of contract, free use of private property
and freedom to found and manage companies, and did so by voluntary
taking over elements of foreign laws, whether of common or civil law
origin; legal transplants played an important role in this process which -
and that is very important - was not an imposed but a voluntary one. It
seems that Viet Nam is part of this process, as documented by the very

topic of the conference (see Kaneko, 2012, pp. 564-567).

On the other hand, some qualifications are necessary to understand
this process of legal change. As will be remembered, the imposition
of the French Civil Code was part of the Napoleonic conquests after
its adoption in 1804, and many parts of Europe like the left Rhein part
of Germany, some provinces in Italy, the territories of the Netherlands

etc. had to take over the Code civil and other parts of Napoleonic
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legislation. After the fall of the Napoleon dominance, the Code civil did
not immediately lose its legal value but continued quite successfully
in many (no all!) territories. It became amalgamated to the local
“culture” and existed in many parts of Germany till the introduction
of the BGB in 1900 and even later, with a rich case law and doctrinal
writing having more or less left its origin as imposed law. Belgium still
has the Code civil, while Dutch law first followed the French model in
the 19th century and only after the Second World War was completely
modernised and re-codified.

A “reverse” transplantation process happened between Germany and
France: When Germany under Bismarck annexed Alsace-Lorraine in
1871 the BGB was introduced there in 1900. When these territories
came back to France after the Versailles Treaty in 1918, the BGB was
not automatically abolished but remained in force in many areas,
in particular in real property law. A special Cour d’Appel in Colmar
hears cases on “German-French” law which seems to function to the
satisfaction of its citizens even before the EU, and there is ho intention
to abolish it, perhaps to only to modify to fit better into the general

French legal system.

International law may impose legal change upon receiving jurisdictions.
Of course the element of voluntary take-over is met by the process of
ratification. The CISG is an international Treaty defining rules of cross-
border commercial sales contracts; once ratified parties are able to use
thisinstrument for their transactions by a so-called opt-out mechanism.
It is even open to non-ratifying jurisdictions by an opt-in mechanism.
Even more so, it can also serve as a legal transplants for local law if its
concepts like “conformity” and “fundamental breach of contract” are
also applied for sales transactions in general without any cross border

dimension. This happened in Germany with the reform of the BGB in



2002 and in the former socialist Baltic countries Estonia and Lithuania
when they codified their civil law (Reich in Bussani/Werro 2009). Even
though the EU is not part of the CISG it used some of its concepts when
drafting and adopting the Consumer Sales Directive 1999/44/EC.

Somewhat different is the case of German re-unification: The relevant
Constitutional Treaty between at that time the Federal Republic of
(West) Germany and the still existing DDR more or less imposed the
take-over of “West”-German law to the DDR, in particular by abolishing
the socialist ZGB and re-introducing the BGB. This Treaty was ratified by
the then still existing Parliament of the DDR. Can this be called a “legal
transplants”? | do not think so: it was really a sort of re-enactment of
the former legal unity in Germany; it was nothing foreign to the people
of the DDR, but a document of the newly won national unity after 40

years of artificial separation.

2. Legal transplants and “modernisation” of law

My insistence on the voluntary character of transplants by the receiving
country does not explain why this consent was given. One of the most
frequentreasons has beenthe use of law asaninstrument of modernisation
of society. This is of course a highly sensitive topic, and | will limit myself
to civil and commercial law. The issues of constitutional law, in particular
transplants of fundamental rights and constitutional adjudication, are
much more complex and will only be treated briefly in the last section of
this presentation. The next presentation concerns practical examples in

three big Asian jurisdictions, namely Japan, India and China.

The best known example is the take-over of the Swiss Civil Code in
the process of laicisation of Turkey (Atamer, 2008). This process was

done by an “acte de force” of the Atatiirk government of the twenties
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with a Minister of Justice trained in Switzerland which wanted to lead
Turkey uno actu into a more modern society beyond feudalism and
Islamic sharia. There is still is debate whether this was a successful or
failed process; I’'m not an expert on this, but it seems it has worked
quite well so far which does not exclude some necessary reforms and
adaptations. Atamer informs in detail about the different drafts for
modification and amendment of 1971 and 1984 which became part
of the new Turkish ZGB (Zivilgesetzbuch — Civil Code) of 22.11.2001, to
enter in force on 1.1.2002. The modifications concerned mostly family

law and related issues.

In this context, the US-American “law and development movement” is
well known which wanted to bring the benefits of modern legal thinking
to South Americain the sixties and seventies. The movement sponsored
by US development agencies and supported by elite law schools like
Yale and Columbia (Trubek, 2004; Trubek & Santos, 2006; Dezelay &
Garth, 2002; an assessment is given by Sachnez-Cordero, 2012 at p. 17)
was however less concerned with legislation — most South American
states had already adopted French like Civil and Commercial Codes —
but with a more aggressive style of legal work and critical thinking. The
raise of dictatorships in many countries like Brasil, Argentine, Chile,
Peru and Colombia somewhat later seemed to give the death blow
to this movement and demonstrated its inherent contradiction: liberal
economic conceptions were placed into authoritarian regimes of state
power — this seems to be a misfit distorting the very idea of successful
legal transplants demanding a government of laws and independence
of the judiciary.

Dramatic take-overs happened in the former socialist countries
where competing transplants inspired by the continental codification

tradition, in particular the newly adopted Dutch Civil Code but also the



BGB and the French Code civil, competed with US-American concepts
of economic law based on liberal market philosophy; this process
was strongly supported by either EU, national (German/French) or
US development agencies. In all cases, these transplants in areas like
commercial contracts, secured interests in movables, company law,
financial services became part of a “transition package” towards market
economies but also led to mismatches in particular between the law
in the books and the law in action: the existing legal institutions like
courts, lawyers etc. were not immediately able and not easily ready
to take over the transplants which were put over their head by some
foreign experts (see the self-assessment by Knieper, 2008). The chaotic
Russian change-over from socialism to a so-called “market economy” in
the nineties is a good - or rather bad - example showing the distortions
which can be caused by transplants not adapted to the economic and
social environment of the receiving country, despite its consent to a

take-over (see the contributions in Bussani, 2009).

3. Legal transplants as “legal irritations”?

These observations lead us to the most controversial topic in the
debate on the pros and cons of legal transplants: their embeddedness
- or rather disembeddedness — in the culture of the receiving country.
Some authors have become prominent on insisting on the impossibility
of legal transplants in playing a major role in producing legal change.
The French legal sociologist Legrand (1997) has become a well-known
author to challenge legal transplants as positive contribution to legal
change and reform. For him, law is bound to language and culture
which produce indigenous systems of meaning. A mere change of
rules or norms does not change culture. If comparative law ignores the

significance of cultural diversity and difference, it can only approach
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the matter in a bookish or technical fashion — a critique in particular

voiced against Watson to which we will refer later.

“At best, what can be displaced from one jurisdiction to another is,
literally, a meaningless form of words. To claim more is to claim
too much. In any meaning-ful sense of the term, ‘legal transplants’,

therefore cannot happen” (at p. 120; italics author).

In the European context, Legrand (1996) has in particular challenged
theories of legal convergence between common and civil law as
supported by EU institutional drive towards law harmonisation.
Common law as being embedded in the special status of English judges
and lawyers with their method of precedent cannot be merged with
the continental type of law application by judges as state functionaries
and lawyers as agents of the judiciary using the method of textual-

systematic interpretation of codified law.

“Common lawyers and civilians continue (despite EU law, NR) to take
a different view of what it is to have knowledge of the law, and what

counts as legal knowledge” (p. 79).

Teubner, a German/English legal sociologist following the teaching of
Luhmann, has more or less taken over the critical view of Legrand in his
well-known and frequently cited paper on “legal irritants” (1998). He
takes as his starting point the concept of “good faith” well familiar to
continental but notto common lawyers which had beenintroduced into
EU law by the so-called Unfair Terms in Consumer Contracts Directive
93/13/EEC. English law had to implement this directive and did so by a
specific legal instrument, but it remained foreign to the liberal concepts
of contracting which is typical to commercial law where each party has
to take full responsibility of its dealings in law and does not deserve
special protection by a good-faith defence. In my view — and this is



meant as a critique - Teubner is not really advancing a legal theory but
more or less the traditional English opposition against transplants of
continental origin which may be foreign to the legal elite, but which
does not consider possible needs for change this time imposed by
EU law. English law over time has been able to accommodate itself
with the concept of good-faith, maybe somewhat differently than
continental law limited to consumer transactions without extending
it to commercial contracts (Reich, 2014, Chapter VII). Case law of a
unifying jurisdiction like the European Court of Justice (ECJ) may help
to implement this process of change and adaptation which cannot be
achieved simply by the law in the books but should not be principally

ruled out because of irritant parts which may exist only temporarily.

4. Legal transplants and the process of “acculturation”

In his general report to the Washington conference of 2010, Sanchez-
Cardero (2012) develops the concept of “culture” as the deciding

element in understanding and studying legal transplants. He writes:

“Legal acculturation shares distinct traits with social acculturation.
Within the social acculturation processes, it is possible to identify
different variants of legal acculturation, in which the terminology

arises as one of the substantive elements of analysis” (p. 6).

He then distinguishes between “imposed” and “spontaneous”
acculturation, legal acculturation by integration, legal assimilation, or
legal hybridisation. He is critical of mere technocratic and formalistic
approaches as advanced in particular by the US-American law and

economics/finance movement:

“From this perspective, legal rules, institutions and practices are

essentially a form of technology, propagating metaphors such as
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importation, exportation, invention, adaptation, transfer, imitation,

engineering, legal hardware and legal software” (p. 19).

| do not deny the justification of this critique, but it should be addressed
to the dominant, not the receiving society. In a process of modernisation,
the receiving country may have to use transplants fit for that purpose.
This may amount to a mere technological process which should be
evaluated on its own merits. This rhetoric does not necessarily lead to a

“de-culturalisation” of the law of the receiving country.

In my opinion, the culturalist approach as advanced by Sanchez-
Cordero and going back to such prominent authors like Montesquieu
(translation 1914 cited at the end of the next presentation) amounts to
a fiction rather than to social reality. It may lead to ideological thinking

hostile to legal change.
Graziadei correctly points out:

“After Montesquieu..., the idea of an organic connection between law
and the particular character of the people gained immense popularity.
It became standard fare of European legal thought. Incredibly, this
idea won recognition when the world was experiencing waves of legal
transplants on an immense scale — without the paradox being noticed”
(p. 465)

This critique of the inherent contradiction between the cultural
approach opposing transplants and the reality evidencing them as a
common phenomenon, can also be turned against Sanchez-Cordero by
taking seriously his statement that “legal culture” ... is the “sediment
of the historical memory and traditions” (p. 27). What does this revival
of the concept of legal culture mean: doesn’t it overstate the historical
element of law which cannot be denied by looking at such different

legal systems like common law, codified law, but seems to put on halt



legal reforms going beyond acclaimed traditions? It comes close to the
critique against transplants as advanced by Legrand and Teubner. It may
be abused by conservative trends against legal change and adaptation

by imposing historical limitations..

Even more, such a theory of “legal acculturation” seems to neglect
the very fundamental statement of the US-American legal theorist
and Supreme Court Justice O.W. Holmes that “the life of the law has
not been logic but experience” (cited in Reich, 1966, p.45). This is
a critique not only against the reference to codified law, but also to
such theories of law as “Volksgeist” in the sense of Savigny, “culture”
in an anthropological understanding. “Experience” is a much broader
concept which does not exclude cultural elements but does not posit
them as central and exclusive. In this context, law is certainly not
devoid of traditions but is characterised by an experimental element

of learning, change and modification. Legal transplants are part of it.

5.Legal transplants -a moderninstrumentalistapproach
(Watson revisited)

In the second edition of his seminal book on legal transplants,
Watson (1993) found that “the transplants of legal rules is socially
easy” (p. 95). His instrumentalist view postulated that no inherent
link existed between law and the society in which it operates. Law
is largely autonomous. He based his theory on the history of the
reception of Roman law in medieval Europe and in the later stages of
enlightenment and developing market economies, and in the success
of the Common law beyond England. There seemed to be no close
relationship between culture and law, rejecting contrasting views of

Montesquieu, but rather elements of choice and discretion, depending
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on the receiving jurisdiction. Legal transplants are a more or less
common phenomenon in the evolution of law in particular private
law, and will be accommodated to the surrounding environment by
pragmatic choice and preference. This conjunction of legal borrowing

and the need for authority results in legal tradition.

Watson formulates 13 “general reflections” the most important ones
which | will cite:

® Transplanting of individual rules or of a large part of a legal system
is extremely common.

® Transplanting is, in fact, the most fertile source of development.

Most changes in most systems are the result of borrowing.

® Legal rules move easily and accepted into a system without too
great difficulty.

® Legal rules are not particularly devised for a particular society in
which they now operate and also that this is not a matter for great

concern.

® A voluntary reception or transplants almost always involves a

change in the law.

®* No area of private law can be designated as being extremely
resistant to change as a result of foreign influence.

® Reception is possible and still easy when the receiving society is
much less advanced materially and culturally.

® Law like technology is very much the fruit of human experience
(pp. 95-101).

Obviously Watson has been subject to critique, in particular by legal
sociologists like Friedmann and Kahn-Freund (Sanchez-Cordero at
p.21). This critique is however subject to the concept of legal culture

which | view with scepticism because of its ideological character. |



think that Watson gives quite a realistic view of the commonality of
legal transplants which makes his theory attractive today, especially for
countries in verge of development like Viet Nam. This says of course
nothing what parts of law should be transplanted, whether transplants
will successful or a failure depending on the institutions of the receiving
country, how transplants will change and become accommodated in

the host jurisdiction (in a similar sense see the paper by Rehm, 2008).

For my own research this statement became important when studying
Soviet Civil law and its first “socialist” codification in 1922. | could show
that this law which in Soviet doctrine was highlighted as the “first and
original source of an autonomous socialist civil law” really had its
sources in draft codifications which were undertaken in the prior Tsarist
period and which again had been strongly influenced by the German
BGB and by the Pandect doctrine (Reich, 1972, pp. 155-156). However,
later development of Soviet law tried to deny these transplants from
“bourgeois legal theory” and postulate an autonomous characteristic

of the Civil Code of 1922 - this was more propaganda than good theory.

Lawyers should therefore be very sceptical towards the theory - | would
callit an ideology - of a complete autonomy of law without the need to

take recourse to transplants.

6. Legal transplants and constitutional values

The link between legal transplants and constitutional values of the
receiving country unfortunately has not found much attention among
researchers of comparative law. In my theory, this link is already
established concerning the process of adaption as such: it must be
legitimated by the constitutional order of the receiving country or

other jurisdiction, eg one created by international law. | exclude the
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much debated cases of so-called “optional laws” which function under
principles party choice and regulatory competition (Basedow 2013 at
pp. 97-117); even in such a case the transplants does not receive its
legitimacy by an act of party autonomy but by making this reference

possible in the transplanted legislation like in CISG.

Siems (2014 at p. 145) list five categories for a successful transplants

which should be respected by law-makers:

® A policy which is particularly favourable to the political, cultural or
socio-economic conditions of the transplants country

® A particularly favourable mix between old and new law

® An additional purpose that the transplants fulfils in the

transplants country

® legal rules and institutions which are more durable in the

transplants than in the origin country

® |deas about legal reform which have been adopted abroad but not

in their countries of origin.

On the other hand, it seems to me that under international and
constitutional standards, any transplants regarding civil and in
particular contract law should respect the following four substantive
general principles which | have developed with particular reference
to EU civil law (Reich, 2014) but which can easily be generalised for
a jurisdiction like Viet Nam which is developing in the direction of a
market economy:

* “Framedautonomy”, meaningthat partiesin civil transactions (contracts,
secured interests, companies, financial services, conflict of laws) should
be granted a wide autonomy of action, but limited by considerations
of public policy to be determined by the receiving jurisdiction in its

Constitution without abolishing the “essence of autonomy”.



® Protection of weaker parties, in particular consumers but also

clients of essential services like energy, water, and communication.

® Non-discrimination in civil law relations, in particular with regard
to gender and sex, but also concerning race and ethnic origin,
disability and sexual orientation, the latter perhaps limited to

employment relations.

® The requirement of good faith in civil transactions, mostly with

regard to consumer and less in commercial relations.

| have summarised these principles the above mentioned book with

the following words (p. 16):

® The principles on “framed autonomy”, on protection of the weaker
party and on non-discrimination are part of substantive EU law,
mainly contract law. They may to some extent contradict and may
need to be balanced against each other, notably the concept of
autonomy vs. the need to protect the weaker party and to avoid
discrimination in contracting. They may serve as a theoretical and

constitutional transplants for other jurisdictions.

® The principle of “good faith” may only be an emerging principle.
But there are already, in my opinion, elements to it that may one
day develop into a more coherent principle, depending on the
further development of EU civil law, in particular the case law of
the ECJ. This principle could and should to a certain extent also
serve as a transplants to other jurisdictions, at least insofar as
they are closer to the civil than to the common law tradition. It
is particularly important in transition systems where sometimes a
“wild capitalism” is evolving like in Russia in the years after the fall

of socialism, as | could witness myself.
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PHAN 2
CHUYEN HOA PHAP LUAT:
THUC TIEN VIET NAM
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PRACTICE IN VIETNAM






NHU CAU VA THU'C TIEN THAM KHAO
KINH NGHIEM PHAP LUAT NU'OC NGOAI
TRONG HOAT DONG LAP PHAP
O VIET NAM HIEN NAY

Tran Ngoc Duong

I. NHU CAU THAM KHAO KINH NGHIEM PHAP LUAT NU'G'C
NGOAI TRONG HOAT DONG LAP PHAP & VIET NAM

Trong diéu kién phat trién nén kinh té thj truvdong, xdy dwng nha nudc
phap quyén, chd déng mé clra va hdi nhap nhw & Viét Nam hién nay thi
nhu cdu tham khdo kinh nghiém 1ap phap cla nuéc ngoai rat In. Nhu
cau dé bat ngudn tir nhirng doi hdi sau day:

- Phét trién nén kinh té thi trwdng la kinh nghiém cla cac nwdc cé nén
kinh té thi trudrng hang trdm ndm nay. Trong khi d6, xay dwng va phat
trién kinh té thi truong & Viét Nam duoc thyce hién tir sy chuyén doi
mot nén kinh t& k& hoach tap trung quan liéu bao cap vdi hai thanh
phan kinh té&: s& hiru nha nwdc va s& hiru tap thé gilt vai trd chd dao.
Vi vay, nhu cau tham kh3o phap luat diéu chinh cac quan hé kinh té thj
trudng tré nén cap thiét. Cac luat vé cdng ty, Luat Pau tu nudc ngoai
tai Viét Nam, Luat doanh nghiép tw nhan, Luat Pha san, Luat Cac t6
chirc tin dung... ban hanh trong thoi ky dau D6i méi dwong nhu phai
sao chép luat cda nudc ngoai. B&i & Viét Nam lic by gi¢r chwa cd tién
dé kinh t€ va x3 hoi va thuc tién diéu chinh cac van dé nay.

Xay dung nha nuwdc phap quyén xa hdi chd nghia cta dan, do dan va vi

dan cling la mot cong viéc madi mé. Trude day, thé gidi chia lam hai phe,
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t6 chirc va hoat dong ctia bd mdy nha nudc Viét Nam theo md hinh
X6 Viét, chiu dnh hudng cla Hién phap nam 1977 cla Lién bang X6
Viét. Ngay nay, chd truong xay dung nha nudc phap quyén xa héi chd
nghia & Viét Nam, tat yéu phai nghién ctru kinh nghiém cda nhan loai,
trong do cé viéc tham khdo phép luat cta cdc nudce vé t6 chirc va hoat
déng cda bd may nha nwdc dé tim kiém cac gia tri cé thé ké thira va
phat trién phu hop véi diéu kién kinh té - xa hdi cha Viét Nam. Cac giad
tri nhu cdng khai, minh bach; tha tuc hanh chinh don gian, thuén tién
cho nguwoi dan; phan céng, phan nhiém mot cach minh bach nhiém vy,
quyén han gilta cac co quan nha nwdc trong viéc thuc hién cac quyén
l4p phap, hanh phap, tv phap; kiém soat quyén lywc nha nudc ... déu
dugc tirng budc van dung trong té chirc va hoat déng cla bé may nha
nuwdc. Ngay ca ki thuat 1ap hién, 1ap phap cling ¢ nhu cau tham khao

tlr kinh nghiém 13p hién va 13p phdap cla cac nudc cé truyén théng...

- Trong diéu kién ch( dong mé clra, héi nhap va xay dwng nha nuéc
phap quyén viéc dam phdn, ky két va phé chuan céac diéu wdc qudc
té cling nay sinh nhu cau brc thiét phai nghién ctru, tim hiéu va tham

khdo phdp luat cla cac t6 chirc quéc té, khu vire va cac nudc.

- Hién nay sau gan 30 ndm tién hanh cdng cudc déi mdi, hé théng phap
luat Viéet Nam d3 tirng budc dwoc xay dung; trén nhiéu Iinh vuc cla
doi séng kinh té - xa héi d3 c6 luat va bo luat diéu chinh. Tuy nhién,
la giai doan dau cda thdi ky Ddi mdi, do nhu cadu phai nhanh chéng
chuyén d6i mé hinh kinh té& va hoi nhap kinh t& qudc té nén chat lwong
cla cac dao luat duoc ban hanh khéng cao, hiéu lyc va hiéu qua diéu
chinh cac quan hé trén thuc té con nhiéu han ché. Vivay, nhu cau hoan
thién phap luat trd nén cap thiét. So sdnh Luat |a phwong tién dac biét
quan trong trong hoan thién phdp luat. D6 chinh la nhu ciu so sadnh

ludt nwdc ngoai doi véi cac du an luat, hay cac diéu luat twong &ng vai



luat trong nuwdc. Theo d6, nhu cdu tham khao ludt nuwédc ngoai dé tiép

tuc hoan thién phdap luat & Viét Nam cang trd nén cap thiét.

Nhu vay, ca trwdc day khi tién hanh cong cudc ddi mdi, cho dén nay
sau gan 30 ndm, nhu ciu tham kh3o kinh nghiém phap luat trong hoat
doéng lap phap & Viét Nam con rat Ién dé tién hanh xay dung va hoan
thién phap luat.

Il. THY'C TIEN THAM KHAO KINH NGHIEM PHAP LUAT
NU'OC NGOAI

Thuec tién tham khao kinh nghiém phap luat nudc ngoai trong hoat
dong lap phap & Viét Nam tir trudc téi nay cho thay rang mac du Luat
ban hanh van ban quy pham phap luat khong quy dinh bat budc phai
tham khao kinh nghiém phép luét cha nwdc ngoai trong cac cong doan
cla quy trinh 1ap phap nhung trong qué trinh |ap dé nghi xay dung luat,
phap I1énh; soan thao dy &n luat, phép |énh; tham tra dv an luat, phap
lénh cac co quan c6 tham quyén déu cé td chirc nghién ctru, thdong
tin, tu liéu vé diéu udc qudc t& ma nwdc ta 1a thanh vién hodc cé ké
hoach gia nhap c6 lién quan dén dy &n luat, phdp Iénh va viéc diéu
chinh phap luat cda moét s6 nwdc. Dong thdi co quan soan thdo hodc
tham tra t6 chirc cac chuyén di nghién ctru kinh nghiém mét sé nudc
vé nhitng van dé lién quan dén dy an luat, phap Iénh thudc chuong
trinh xdy dwng luat, phdp |énh hang ndm, nhiém ky cda Quéc héi. Vi
thé, vé co ban cac kinh nghiém diéu chinh bang phdp luat clia cac nwdc
tién tién déu duoc tham khao, ké thira phlu hop vdi diéu kién cu thé &
Viét Nam, nhat [a kinh nghiém diéu chinh bang phap luat trong céc linh
Ve ma tir trude tdi nay & Viét Nam chua cé phap luat diéu chinh hoac
diéu chinh theo tu duy phap ly ctia chd nghia xa héi hién thuc. Dic biét
trong linh viee kinh té&, xa hoi nhu Luat Thuong mai, Luat Dau tw, Luat
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Céng ty, Luat Céc t6 chirc tin dung, Luat S& hiru tri tué... Tuy thé, thuc

tién cling dt ra mot s6 van dé sau day:

- Nghién cru kinh nghiém phap luat nwdc ngoai dé tiép nhan nhirng
gid tri phap ly cé thé tiép nhan duwoc nhu thé nao cho dung, cho phu
hop va sdng duoc & Viét Nam van chua dugc nghién ciru thau ddo nén
thuc tién d3 chi ra truwdc day vay muwon cac khai niém, cac tu duy phap
ly cGa Lién X6, hay nhitng nam dau d6i mdi, tiép thu phap luat cha cac
nwdc phuwong Tay mot cdch may maéc dé xay dwng mot sé dao luat,
trong d6 c6 Luat Phd sdn d3 chirng té khong cé hiéu qua. Van dé I3, nhu
cau tham kh3o kinh nghiém cla nuéc ngoai la ¢é thwe, nhung tham
khdo nhu thé& n3o va tiép nhan ra sao dé cé hiéu qua trong hoat dong
|ap phdp phu hop vdi diéu kién cda Viét Nam chua dugc nghién clru va
lam ré nén trén thuc té cé trwdng hop “vay mugn mdy moc” thiéu sy
chon loc. Kinh nghiém nhan loai chi ra rang ti€p nhan phép luat nwéc
ngoai khong dung, khdng phu hop dan dén “rii ro cao dd”, “ti€p nhan
ma khong can nhic s& gdp nhitng hiém hoa nghiém trong”. Vi thé, trén
thue té€ & nwdc ta cé hai xu hwdng: mot xu hudng coi trong, tham khao
phap luat nwdc ngoai va mong mudn sém déi méi, mét khuynh huéng
nguoec lai tham khao thi cir tham khdo nhung khdng tiép thu véi nhirng
lap luan rat don gian 1a khdng phu hop véi thuc tién Viét Nam, & Viét
Nam chua cd tién 18.... Vi thé, viéc tham khao kinh nghiém nudc ngoai
chl yéu tién hanh & giai doan soan thao va tham tra nhwng chat lwong
tham khao khéng cao, vira tén kém thoi gian va tién bac cho nhitng
chuyén di nwéc ngoai nhung lic vé mdi doan nhan thirc khac nhau
trén cung mét van dé nén tiép thu khdng duoc bao nhiéu.

- Khoa hoc luat so sanh la phuong tién quan trong trong viéc nghién
cru, tham khao kinh nghiém 1ap phap clia nuédc ngoai, nhung & Viét
Nam phat trién rat chdm. Mé&i may nam gan day, Luat so sdnh mdi

duwoc dua vao nghién ctru giang day trong cac trwong Dai hoc Luat. Vi



vay, khéng cung cap dugc co s& Iy luan va thye tién cho viéc tham khao
kinh nghiém phap luat cia nwdc ngoai phuc vu cho hoat dong lap phap
clia Qudc hoi.

I1I. KIEN NGHI

T thye tién tham khao kinh nghiém phép luat nuwéc ngoai trong hoat
dong |ap phap & Viét Nam, nghi rang dé tham khao cé hiéu qua, thuc
chat ma khéng hinh thire, it ton kém thoi gian va cong sirc can phai xay
dwng co s& ly luadn cha van dé nay. Theo d6, can lam rd cac van dé ly

ludn co ban sau day:

- Tham khao kinh nghiém phap luat cia nwdc ngoai trong hoat déng lap
phap nham muc dich gi? Cé phai dé tiép nhan cac gia tri cia phap luat
nudc ngoai vao phdp luat tvong rng cta Viét Nam hay chi dé biét thyc

tién diéu chinh phép luat cla cac nwéc d6i voi linh ve can tim hiéu.

- Noi dung tham khao kinh nghiém phap luit clia nwdc ngoai tap trung
vao nhirng van dé gi? Nhirng gid tri nao cla phap luat nudc ngoai can
va c6 thé tiép thu vao phép luat Viét Nam? Cac nguyén tac va diéu kién
can va cd thé tiép nhan cdc gia trj cia phap luat nudc ngoai la gi?

- Can day manh viéc nghién ctru luat so sanh lam cong cu di trwdc mot
buwdc phuc vu cho viéc tim hiéu phap luat nudc ngoai trong hoat dong
|ap phap. Dai biéu Quéc hodi hon ai hét 1a nhirng ngudi can cé nhirng
ki€n thirc nhat dinh vé khoa hoc luat so sanh dé tham gia vao qua trinh

lap phdp cta Quéc héi.

- Luat Ban hanh van ban quy pham phdp ludt cin bé sung thém quy
dinh vé viéc tham khdo, ddi chiéu kinh nghiém diéu chinh phap luat
clla cdc nudc, cadc nguyén tic va cach thirc tham khao kinh nghiém
phap luat nudc ngoai trong cédc cong doan cta quy trinh 1ap phap.
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KHONG GIAO
VA CHUYEN HOA PHAP LUAT & VIET NAM

Bui Ngoc Son

Chuyén héa phap luat |a mét ch( dé phd bién trong luat so sanh. N6
duwoc hiéu nhu 13 su di chuyén theo chiéu ngang (tir quéc gia nay sang
qudc gia khac) hodc theo chiéu doc (tir cac t6 chirc qudc té dén quéc
gia) cQa luat va cac thé ché& phap ly; hinh thirc chuyén hda cé thé 13 ap
dat hay tw nguyén; pham vi chuyén hda cé thé |a cd mét hé théng phap

luat, cac dao luat, mot s6 nguyén tac phdp ly, hay hoc thuyét phap Iy.!

Trong nhitng ndm gan day, cac dy an qudc t€ nham hd tro cai cach
phdp luat va cac chuong trinh quéc gia cai cach phap luat & chau A,
DPoéng Au, chau Phi, va chau M Latinh, déu dua trén mot gia thuyét
rang chuyén héa phép luat (chd yé&u tir phuong Tay) cé thé gilp cai
cach phap luat dé thuc day phat trién.? Gia thuyét nay cling anh huwédng
dén chuong trinh quéc gia cai cdch phap luat cling nhu cédc dy an quéc
t€ ho tro cai cach phdap luat & Viét Nam.

DAau tu tai chinh cho chuyén hda phép luat tir cdc du n qudc té |a rat
[&n: vi duy, riéng nam 2008, la 1.85 ty d6 la MY. Tuy nhién, cac nghién
ctru thuc nghiém cho thay hiéu qua cla cac dy an hd tro chuyén héa

phdp luat nay khdong nhuw nhitng nha ho trg quéc t&€ mong muén. Vi

1 JohnGillespie, “Towards a Discursive Analysis of Legal Transpers into Developing
East Asia,” 40 N.Y.U. Journal of International Law and Politics (2008): 662-63.

2 John Gillespie and Pip Nicholson, “Taking The Interpretation of Legal Transfers
Seriously” in Law and Development and the Global Discourses of Legal Transfers,
edited by John Gillespie and Pip Nicholson (Cambridge: Cambridge University
Press, 2012), 1.
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du, mét nghién clru vé twong quan gitta chuyén hda phép luat va phat
trién & 6 nudc Chau A chirng minh rang luat phan anh chit khong phai
kich thich phat trién kinh té.?

O Viét Nam, chuyén héa phdap luat cé mot lich st 1au doi. Luat Bic
thudc, luat triéu dai, luat thyec dan, luat x3 hdi chd nghia truyén théng
déu dién tién vai su chuyén hda phap luat tir nwde ngoai: Trung Qudc,
Phap, va Lién X8. Dic biét, cai cach phap luat trong béi canh d6i méi &
Viét Nam dién tién vdi qua trinh chuyén héa phép luat tir mot sé nwdc
phuong Tay va cac gid tri phap ly toan cau. Tuy nhién, cdi cach phap
luat cling khéng dat két qud nhu mong muén. DU nhiéu ludt dwoc ban
hanh vdi su chuyén hoa tir nuwdc ngoai, nhuwng hoc gia trong nwdc da
chi ra nhitng han ché cda luat nhu: “Chua déng bé, thiéu thdng nhat,
tinh kha thi thap, cham di vao cudc séng, tén tai nhiéu quy dinh khung,
nhiéu quy dinh thiéu cu thé, thiéu minh bach vé quyén va nghia vu cla
cac bén tham gia quan hé x3 hoi, kha nang phan &ng vadi nhirng thay
d6i clia thuc tién con cham chap.”* Bén canh d6, vai tro cla phap luat
d&i v&i phat trién kinh té& cling 1a van dé khi Pang Céng san Viét Nam
nhan dinh rang: “Kinh t& phat trién chwa bén vitng, chat lvong, hiéu

qua, strc canh tranh cta nén kinh té& thap.”®

Bai viét nay dong y rang mot trong nhitng nguyén nhan dan dén hiéu
qua khong nhu mong muén ctia chuyén héa phap luat nam & cho cac

chuong trinh cai cach phdp luat qudc gia va chuong trinh quéc té hd

3 K Pistor and P.A, Wellons, The Role of Law and Legal Institutions in Asian
Economic Development 1960-95 (Oxford: Oxford University Press, 1998).

4 Nguyén Qudc Thang, “Tién trinh Cai cach Lap phap,” truy cap ngay 22 thang
1 ndm 2015, http://www.na.gov.vn/60namghvn/www.na.gov.vn/60namghvn/
thanhtuu/cai%20cach%20lap%20phap-s0235.html

5  Pang Cong San Viét Nam, “Nghi quyét Dai hdi dai biéu toan quéc [an th X1 Dang
Cong san Viét Nam,” truy cap ngay 22 thang 1 ndm 2015, http://www.chinhphu.
vn/portal/page/portal/chinhphu/NuocCHXHCNVietNam/ThongTinTongHop/
noidungvankiendaihoidang?categoryld=10000716&articleld=10038365



tro cdi cdi phdp luat thong qua chuyén héa phép luat dya trén mot

quan niém chua hop ly vé chuyén héa phap luat vén dang phd bién.

Bai viét ch3p nhan ly thuyét gidi thich x3 hdi nhu mot khung ly thuyét hop
ly hon cho viéc nhan thirc va thy'c hanh chuyén hda phap luat. Bai viét ap
dung ly thuyét nay dé xem xét vai trd cla Khéng gido trong viéc giai thich

xa hoi d6i vdi viéc du nhap cac gid tri phap luat nudc ngoai tai Viét Nam.

I. KHUNG LY THUYET

1.1. Luat doc lap vé&i xa hoi?

Cac dy an qudc té hd tro cai cach phéap luat thdng qua chuyén hda
phap luat duoc truyén thong bédi ly thuyét cla Alan Watson, mét hoc
gia luat so sdnh ndi tiéng nguwdi Scotland, ngudi lan dau tién dua ra
khai niém “chuyén hda phdp luat” (legal transplants).t Ly thuyét cda
ong quan niém phap luat doc lap vdi xa hoi. Theo hoc gia nay, dugc
dinh huwdng bdi mot nhdm nho cha gidi tinh hoa thao luat gébm céc
luat sw, ludt van hanh déc 1ap véi cac nhu cau xa hoi va do vay cé thé
chuyén héa mot cach ty do xuyén bién gidi vdn héa.” Theo éng, ngay
ca ludt d3 tirng phan anh tinh than cia mét dan tdc, qua trinh qudc té

hoa au dai cling sé lam tach roi sy gan két d6.2 Ong cho rang:

Da phén ludt cé mét déi séng riéng; khéng cé6 mét méi quan hé tét yéu,
tw nhién, hay mat thiét giira ludt, cdu truc phdp ly, céng cu, cdc quy tdc
va nhu cGu, mong muén, kinh té chinh tri cda gidi wu tu ldnh dao hodc

thanh vién cua mét xé hoi nhét dinh.®

6  Alan Watson, Legal Transplants : an Approach to Comparative Law (Athens:
University of Georgia Press, 1993).

7  John, “Towards a Discursive Analysis of Legal Transpers,” 673.
Nhu trén.

Alan Watson, “Comparative Law and Legal Change,” 37 Cambridge Law Journal
(1978): 314-15.
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Dwa trén quan niém vé tinh déc 1ap cda luat véi x3 hoi, Watson cho
rang sy phu hop gitta hé théng luat dwoc chuyén hda va hé théng luat
tiép nhan khdng can thiét cho mét qua trinh chuyén hda phap luat
thanh cong. Ong tin rang luat cé thé phat trién bang con dwong chuyén
héa ma khong can xem xét dén cac yéu to kinh té, chinh tri, x3 h6i ban
dia.’® Ly thuyét vé tinh doc 1ap cla luat v&i xa hoi dan dén nhitng hé

qua sau day:

Thi& nhat, 1am luat 1a mot s lwa chon ly tinh (rational choice). Dé cé
mot hé thdng phdp luat tét, cdc nha 1ap phép, gidi thao lut trong mot
nudc, cé thé lwa chon, bang tw duy phap ly ly tinh, nhitng quy tic phép
ly, nguyén tac phap Iy, hay quan niém, hoc thuyét phap ly tot nhat dé
4p dung cho qudc gia minh. Céc gidi phap cho su lwa chon sé& chi la:

chap nhan hay ti chéi.

Th hai, cac chuong trinh hd tro quéc té va nd lwc qudc gia trong ci
cadch phép luat thdng qua chuyén hda phép luat |a dao tao mot gidi
tinh thao luat cé thé gidi ma duoc y nghia cda cdc nguyén ban phap ly
toan cau. Cac nd luc khac cling bao gdm cac chwong trinh tw van phap
ly tir cdc chuyén gia qudc té, pho bién kién thirc phdp luat vao cac nudc
dang phat trién, cdc nwdc dang phat trién ch( dong tim nhiéu, nghién
ctru, hoc tap, va ng dung phap luat nwédc ngoai, qua cac hoat dong

nhu céng du lap phap, hdi thdo qudc té, dao tao phap luat...

Thi ba, chuyén héa phap luat 1a mét qud trinh tap trung vao nha nuwdc.
Do luat dwoc quan niém doc 1ap vai xa héi, chuyén héa phap luat duoc
thuc hién chid yéu théng qua nha nudc, tdc nhan chinh cda qua trinh
xay dung va thue hién phap luat. Nhw vay, cdc chuong trinh quéc té va
qudc gia dé chuyén hda phdp luat sé tap trung vao cac nhan té thé ché
nha nudc chinh thirc nhu co quan 1ap phap, toa an...

10 John, “Towards a Discursive Analysis of Legal Transpers,” 673.



Ly thuyét cha Watson rat c6 dnh hudng trong luit so sanh. Dic biét,
ly thuyé&t nay dem lai mot nén tang ly thuyét cho cac chuong trinh ho

tro qudc té d6i véi cai cach phap luat thdng qua chuyén héa phap luat.

Nhin theo ly thuyét luat doc |ap véi x3 héi, Dao Khéng cé vé khong céd
quan hé d&i vadi chuyén hoa phap luat. Theo mot hudng tich cuc, su
khac biét cla van héa Khéng gido vdi van hda phuwong Tay cé vé khdng
phai |3 mot rao can déi vdi chuyén hda phap luat vao cac vung van hda
Khéng gido, nhu Viét Nam. Theo mot hwdng tiéu cuc, néu coi lam luat
nhu mot qud trinh lya chon ly tinh phap ly thuan tdy, truyén thong
Khong gido cd xuwa cé vé khdng may cd gid tri d6i vdi qud trinh Iwa chon
phap ly hién dai.

Tuy nhién, k&t qua khdng nhu mong muén cla cac nd lyc qudc gia va
qudc té trong viéc cai cach phép luat thong qua chuyén hda phdp luat
ham y rang ly thuyét ctia Watson cé van dé. Van dé cdn ban cta né la:
né bo qua viéc xem xét luat trén thuc té duoc hiéu va thyc hanh nhu
thé& nao trong bdi canh ban dia. N6 gia dinh rang cac luat cé nhitng y
nghta c6 hitu va y nghia nay cé thé duoc chuyén hda sang cac nudc
khac nhau bang viéc dao tao nhitng chuyén gia phap ly dé gidi ma y
nghta dé. Theo cach tu duy nay, hang triéu dé la My dwoc d6 vao chau
A @& phat trién k§ ndng phap Iy & day. Tuy nhién, cac nghién ctru thuc
nghiém khong cho thay nhiéu chirng c¥ chirng té rang ngudi tiép nhan
phap luat cé xu hudng gidi m3 va thyc thi y nghia cé hitu cdia nguyén
ban phap ly toan cau.'! K&t qua cla cac nd luc chuyén héa phap luat
chi c6 thé dem lai cac luat giéng nhau, céc thé ché& quan tri luat giéng
nhau, nhung ching duwoc hiéu va thyc thi rat khac nhau trong béi cdnh

ti€p nhan. Sy ton tai cac luat va thé ché& phap ly giéng nhau vé hinh

11 John Gillespie, “Relocating Global Scripts in Local Networks of Meaning,” in Law
and Development and the Global Discourses of Legal Transfers, edited by John
Gillespie and Pip Nicholson (Cambridge: Cambridge University Press, 2012) 31.
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thire khéng néi lén y nghia cta cai cach phap luat, va vai tro thyc té cla
luat déi véi phat trién. Ly thuyét luat doc 1ap véi x3 hdi khdng dem lai
mot cach tiép can hop ly d6i véi chuyén hda phdp luat ndi chung va vai

trd cha Khéng gido déi vai chuyén héa phap luat ndi riéng.

1.2. Ly thuyét gidi thich

John Gillespie & Dai hoc Monash (Uc) dua vao cac ly thuyét giai thich
xa hoi (social constructionism) trong linh virc khoa hoc xa hoi dé phat
trién mot ly thuyét giai thich d6i vdi chuyén hoa phap luat trong linh
vuce luat hoc.

Theo John, cac ly thuyét gidi thich x3 hdi cd céc xu hudng khac nhau
nhuwng déu théng nhat & diém: Y nghia gan két véi mot kién thire duoc
giai thich nhu 13 két qua cia mot qué trinh tuong tiac xa hdi cha con
ngudi. Ap dung cach nhin nay trong linh vuc phap luat, John chi ra
rang: cac kién thirc phdp ly va thé ché phap Iy ch yéu duwoc gidi thich
thong qua mét qua trinh twong tac xd hoi dwgc dinh hinh badi thoi
quen, tp quan, va cach nghi cia ngudi dan trong nuwdce tiép nhan.*? Ly
thuyét gidi thich cé nhitng dic diém sau day:

Th& nhat, né khéng gia st rang luat cé nhitng y nghia cd hitu va nguyén
nghia phai dugc chuyén héa. N6 cho rang cac tdc nhan x3 hoi trong
mot béi canh ban dia phat trién cach hiéu cua riéng ho vé y nghia cla
luat va thuec thi luat dua trén cach hiéu dé. Ho tiép nhan cac y tudng

toan cadu nhuwng gidi thich, hiéu chung theo logic cla riéng ho.

Th hai, gidi thich cla xa hdi déi vai phép luat 1a két quad cdia mét qud trinh
tuong tac xa hoi cha cac tac nhan x3 héi khac nhau, khéng chi nha nuéec.

Céc tac nhan xa hoi gdm cdc cé nhan, cac td chire xa hoi, cac td chire kinh

12 Nhu trén, 30.
13 Nhu trén.



té, cac cong ddng dan cu, céc thé ché nha nudc.... John gidi thich diéu
nay bang viéc vién dan dén ly thuyét hé théng (systems theory). Gidng
nhu cac cdu phan cla mot hé thong, cac tdc nhan x3 hoi khac nhau ¢
nhung muc dich khac nhau, nhu cau khac nhau nhung cung ton tai va
dién tién trong mot hé théng xa hoi. Ho tuwong tac vdi nhau dé xac dinh

y nghia cla cla mot y tudng phap ludt dwoc chuyén hda.™

Thi ba, nhu 13 mot hé qua cha dac diém trén, ly thuyét giai thich tiép
can chuyén héa phap luat nhu mot qua trinh tir dwdi |én trén (bottom-
up)- tlr ngudi dan, tir xa hoi lén nha nudc, khéng phai qua trinh tir trén
xuéng dudi (top-down)- tir cac t6 chirc qudc té, tir nwdc ngoai, tir nha
nwdc xuéng ngudi dan, xa héi. Cach tiép cdn nay coi nhu cau cla ngudi
dan, mong mudn cta xa hdi, |6i sdng va nhan thirc cla ho, va cac twong
tac cla ho cd y nghia quyét dinh d&i vdi qud trinh chuyén héa phap luat

va déi vai viéc lam luat va thuec thi luat.

Ly thuyét giai thich dem lai mot céch tiép can co trién vong d6i vdi
chuyén héa phap luat va vai trdo cia Khdng gido déi vdi chuyén hda
phap luat & Viét Nam. Ly thuyét duoc ing hd béi cac phan tich thuc
nghiém, nén cé tinh chat thuyét phuc cao vé mit thuc tién. Vé mét
khung ly thuyét, né dua trén cac kién thirc phong phua cta khoa hoc
xa hoéi, nhu ly thuyét gidi thich x3 hoi, ly thuyét hé théng. Piéu nay
bdo ddm phan nao tinh logic va thuyét phuc vé mat ly thuyét, dac biét
trong mét bdi canh ma cac khoa hoc dan xen nhau, va ti€p can lién
nganh trd nén la mot phuong phap ludn phé bién.

Tuy nhién, mét van dé véi khung ly thuyét cua ly thuyét giai thich
chuyén hda phdp luat 1a né dwa qud nhiéu vao cac ly thuyét khoa hoc
xa hdi ma bd qua cac ly thuyét phap ly lién quan. Cling cd thé, nhung
mot ly thuyét phdp ly dua hoan toan vao ly thuyét khoa hoc x3 héi

14 39-40.
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khong ludn virng chac. Khung phap ly clia né cé thé duoc cling cd thém

bang viéc b6 sung cac ly thuyét phap ly.

Vi du, ly thuyét van héa phap ly cla cta Lawrence. M. Friedman & Dai
hoc Standford cé thé cling ¢ cach nhin giai thich vé chuyén hoéa phap
luat. Friedman coi van hda phép ly la cac y twdng, gia tri, thai do, quan
niém cha nguwdi dan trong mot xa hoi déi véi phap luat va hé thong
phdp luat.’s Friedman cho rang céc tac nhan x3 hoi lam luat mot cac
gian tiép. Cdac tdc nhan x3 héi (nhu chién tranh, suy thodi, hay thay
d6i cong nghé) thay d6i cach van hanh cha xa héi, cdch ngudi dan nhin
nhan vé x3 hdi, va nhirng diéu nay dén luot né lam thay déi van hda
phap ly hay cdch ngudi dan nhin nhan vé phap luat.’ Ly thuyét vin hoa
phdp ly cling ¢6 luan diém rang y nghia cla phép luat duoc xac dinh &
xa hoi, & cdc nhan thirc, thai d6 cda ngudi dan. Nhung ly thuyét nay
b6 sung thém mot khia cach khéc 13 cac tac nhan x3 hoi cé tinh sy kién

thay vi thuan tdy la cdc tdc nhan con ngudi.

C6 18 quan hé gan giii v&i vdi ly thuyét giadi thich chuyén héa phap
luat I3 ly thuyét ludt nhw la sw gidi thich cda Ronald Dworkin (1931 -
2013), mot trong nhirng triét gia phap ly ngudi My cé anh huong nhat
trong tw duy phap ly dwong dai. Ong quan niém luat la két qua cla
qua trinh gidi thich ki€n tao (constructive interpretation) clia cac thdm
phan. Cdc tham phan, tuy nhién, khdng giai thich luat theo y riéng cla
ho. Nguyén tac vé tinh chinh thé (integrity) cla luat rang budc tham
phan vao lich st, van héa, truyén thdng cia mot dan tdc, vé cac tién
1& dwoc xac dinh bdi cac thdm phan khac.”” Néu bd qua su tap trung

vao quyén ca nhan va vai trd thuan tdy cla tham phan, ly thuyét cua

15 Lawrence. M. Friedman, “Is There a Modern Legal Culture?” 7 Ratio Juris
(1994):118.

16 Nhu trén, 119.
17 Xem téng quat, Ronald Dworkin, Law’s Empire (Oxford: Hart Publishing, 2000).



Dworkin clng ¢ quan niém rang luat dugc gidi thich vé mat xa hoi,
gan k&t vdi cac yéu td lich str, van hoa, truyén théng clia mét dan toc.
Nguyén tac chinh thé cla ludt ma né dé xuat cling twong thich véi ly
thuyét hé théng. Theo d6, luat dugc chuyén hda phai phu hop vdi ciu
trdc téng quat cha hé thdng phdp luat, ciu tric chinh tri, cu tric x3

hoi, xu hudng phat trién chinh cia mét dan téc.

V&i nhirng bd sung can thiét cla cac ly thuyét phap ly lién quan, ly
thuyét giai thich chuyén héa phdp luat c6 thé duwgc dp dung nhu mot
khung ly thuyét cho viéc xem xét vai tro clia Khdng gido ddi vai chuyén
héa phap ludt & Viét Nam. Theo cach tw duy nay, van dé can xem xét la:
Khong gido, vdi tw cach |a mot truyén théng van hda d3 an sau vao tam
thirc cla ngudi dan Viét Nam hang nghin ndm va con tiép tuc nhitng
anh hudng ctia nd trong xa hoi hién dai, dd déng gdp vao qua trinh giai
thich x3 hoi d&i vdi cac y twdng phép luat ngoai sinh dwoc chuyén hda
vao Viét Nam nhu thé ndo trong bdi canh duong dai.

Tuy nhién, nhitng nhan thc cdn ban vé Khéng gido va sy du nhap va
anh huédng cha né & Viét Nam |a can thiét, trwdc khi xem xét quan hé

cla nd déi véi gidi thich xa hoi d6i vai chuyén hoda phap luat dwong dai.

Il. CAN BAN VE KHONG GIAO

Khéng gido, hay Nho gido, dwoc hinh thanh & Trung Quéc tir cudi Xuan
Thu (770-476 tr CN) dén thoi Chién Quéc (476-221 tr CN), mot bsi
canh chién tranh, loan lac kéo dai trong lich s&r Trung Quéc cé dai.
Khéng Tl thwong duoc coi la ngudi sang 1ap ra Nho gido, du tu tudng
Nho gido cé trudc éng. Nhirng triét gia khac clia Khdng gido cd dién Ia
Manh T, va Tuan Tir.8

18 Xem t6ng quan, Phung Hitu Lan, Pai cwong triét hoc s& Trung Quéc (Ha ndi: NXB
Thanh nién, 1999).

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences 77



Kinh dién cdn ban cta Khéng gido ¢ 9 cuén, goi la T Thu, Ngii Kinh.
Ngi Kinh gébm: Kinh Thu, Kinh Thi, Kinh Dich, Kinh Xuan Thu, va Kinh
L&. Trir Kinh Xuan Thu, ghi chép lich s& nwéc LS, dugc cho 1a do Khéng
Tl trudc tac, cac kinh khac duwoc cho rang 1a dng san dinh, bién tap.
T& Thw gdm Luan ngtt, cudn sach ghi chép nhirng |&i day cha Khong Tir
va cac d6i dap clha cac hoc tro clia 6ng; Manh T (hai tap); Dai hoc cla

Tang T&; va Trung Dung cua T Tu.*®

Vé ndi dung tu tudng, Khéng gido 1a mot hé théng triét hoc quan tam
dén nhitng van dé cdn ban vé dao durc, chinh tri, xa hdi. N6 dac biét
nhan manh dén dao dirc dé lam ngudi. N6 chl trwong rang mot trat
tw chinh tri tot can sy tu dudng dao dirc clia cd ngudi dan 1an ngudi
cam quyén. Pao “Nhan” 1a nén tang clia Khong gido, chi trwong rang
con ngudi chi tré thanh ngudi khi séng trong xa héi va quan tam, yéu
thuong ngudi khac. Nguyén tic nay chi phdi cac quan hé vua-toi, bd

me-con cdi, anh-em, vg-chong, va bang hitu.

Vé chinh tri, Khéng gido chl truong xay dung mét chinh quyén chinh
danh (zheng ming, rectification of names).?° Noi dung cda chinh quyén

nay nhu sau:

Thi nhat, né xuat phat tir méi lo 1ang vé ché dé chuyén dé. Nhitng nha
kinh dién Khdng gido déu [én an ché do chuyén dé&, mét ché do trong dé
nha cdm quyén theo dudi |gi ich cd nhan, va cha dap Ién céc gid tri cong,
di ngwoc véi nhitng doi hdi cda dao Nhan. Nhitng éng vua chuyén ché

nhu vua Kiét, vua Tru bi Ién &n kich liét trong cac kinh dién Khéng gido.

Thi hai, chinh phd chinh danh dwoc dé xudt nhu mét md hinh thay
thé& ché dod chuyén ché. Chinh pha chinh danh dwoc hiéu la: nha cdm

19 Nhu trén.

20 Tac gid phan tich cu thé trong: Bui Ngoc Son, “Confucian Constitutionalism:
Classical Foundations,” 37 Australian Journal of Legal Philosophy (2012): 61-98.



quyén phai hanh dong tuan theo cac quy tac truyén théng xac dinh
quyén va nghia vu cla ho, va cac gia tri dao dirc gan cd hitu véi vi tri
ma ho dadm nhiém.

Th ba, muc dich cla chinh phl chinh danh dwoc xac dinh bang nguyén
tac dan ban (minben, people as basis). Nguyén tac nay phat biéu rang
tinh chinh dang (legitimacy) cGa chinh phu cudi cung phu thudc vao
viéc chinh ph( d6 hanh déng va phuc vu lgi ich vat vat va tinh than cda
ngudi dan. Nguyén tac dan ban yéu cau chinh pha: (1) cung cap nhitng
diéu kién vat chat cho su phat trién cta ngudi dan; (2) day ngudi dan

cac gid tri dao durc, van hoa.

Th tw, 18 (rituals) 13 hinh thirc xac dinh quyén, nghia vu, va cac gia
tri dao dirc cla nha cdm quyén. Lé trong Khéng gido cé mdt ndi dung
rong va phurc tap. Trén phuong dién chinh tri, 18 13 tdp hop cac quy
tac, thé ché truyén théng xac dinh quyén, nghia vu, va dirc hanh cla
nha cam quyén. L&, nhu vay, cé hai ndi dung. Thir nhat, |1& 1a cac quy
tac va thé ché truyén théng phan phoi quyén va nghia vu clia nha cam
quyén. Trén phuong dién nay, |& twong ty nhu cdi ma nha hién phép
hoc nguwdi Anh A. V. Dicey goi la “tap quan hién phap”.2t Thi hai, 1€ 1a
mot b luat dao dirc diéu khién cach cu xir cda nha cAm quyén.

Thi nam, 1& dugc thuc hién bang viéc tu tu dudng dao dirc cd nhan
cla nha cdm quyén va sy can gian, khuyén ran, gido duc, va thdo luan
cong cdng clia cac hoc gid cé dao dirc va kién thirc. Khdng gido khéng
dy tru nhitng bdo dam vé mat thé ché déc l1ap dé thuc thi cdc cong cu
nay. Thay vao d6, Khéng gido dua vao sirc manh cla truyén théng nhu

mét bao dam cho céc cong cu nay duoc thuec thi.

21 A. V. Dicey, Introduction to the Study of Law of the Constitution (London:
MacMillan and Co., Limited, 1920), 22.
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Vé phap luat, Khdng gido chi truwong quan tri nguwdi dan bang luat
truyén théng va dao dirc (18). N6 cho rang luat truyén théng, dugc ban
hanh bdi cac thanh vuong ¢d xwa phan édnh t6t hon nhitng yéu cau cla
|& phai. N6 cling cho rang quan tri ngudi dan bang dao dirc thi tét hon
la bang trirng phat, b&i quan tri bang dao dirc cé thé lam ngudi dan
c6 liém si va tré thanh ngudi t6t, trong khi trirng phat chi cé thé lam
nguwdi dan tranh su trirng phat nhung khéng cé liém si. Khdng gido,
trén quan niém vé su hai hoa, chi truong giadi quyét cac tranh chap x3
hoi bang hoa gidi, d6i thoai, thay vi kién tung. Khéng gido khong phan

d6i hoan toan nhuwng coi luat hinh sy va kién tung la bat dac dfi.

Khéng gido cé mét lich sir phirc tap. Lich sir ctia Khdng gido & Trung Quéc
chirng kién nhirng phién ban khac nhau, va khac véi Khéng gido c6 dién,
nhu: Han Nho, Budng Nho, Tdng Nho, Minh Nho, va Thanh Nho.

Theo mdt géc nhin vi mé hon, D6 Duy Minh, nha nghién cru Khéng
gido noi tiéng ngudi Trung Qudc, cho rang cé 3 “ky nguyén” phat trién
cla Khéng gido. Ky nguyén th& nhat dugc danh dau bdi su tién trién
clia Khéng gido tir qué hwong Khic Phu cta Khéng tlr dén chd tré
thanh hé tu twdng chinh cda Trung Qudc. Thoi ky nay kéo dai tir thé
ky th&t 6 Tr.CN dén thé ky thi 3. Ky nguyén th hai ching kién sy mé
rong anh huwéng clia Khéng gido dén cac vung Dong A khac nhu Nhat
Ban, Han Qudc, Viét Nam, két thidc vao khoang gitta thé ky 19 dudi
sy anh hudng clda van minh phuwong Tay. Sy chuyén d6i cda Khéng
gido trong thoi hién dai duoc coi 1a sy khdi dau cda ky nguyén thi ba,
duwoc dic trung bdi viec Khdng gido vuot khdi ranh gidi Dong A dé tré
thanh sy quan tdm cé tinh toan ciu.?? Cac nha Khéng hoc méi (new
Confucianism), nhu D6 Duy Minh, Chung-Ying Cheng, Neville, de Bary,

22 Xinzhong Yao and Wei-ming Tu, ed., Confucian Studies (London and New York:
Routledge, 2011).



David L. Hall, Roger T. Ames, va nhiéu ngudi khac, dang c6 xu huéng

dat Khdng gido vao cac cudc déi thoai triét hoc cé tinh chat toan cau.

l1l. DU NHAP CUA KHONG GIAO VAO VIET NAM

Vao khoang ndm 110 tr.CN dén ndm 39, mdt phién ban Han Nho cua
Khéng gido d3 bat dau dwoc truyén ba vao Viét Nam khi Trung Qudc
dd hé Viét Nam trong mot thoi ky lich sir 1au dai dwoc biét dén nhu 13
thoi ky Bac thudc. Cac nha cai tri nguwdi Trung Quéc nhu Tich Quang,
Nham Dién, St Nhi€p d3 truyén vao vung d6 hd nhitng gido ly vé &
nghta cta Khéng gido.? Sy du nhap cla Khéng gido lam xuat hién &
Viét Nam hai I&p ngudi (thay gido va hoc trd), thé ché trudng hoc va
chit viét Trung Quéc, cling véi tap quan, phép tng x{r va |& nghi, quy
tac dao dirc cé ngudn goc tir Khéng gido.2* Tuy nhién, Khéng gido chl
yéu anh huwdng dén tang |&p trén cla x3 hoi, chua chiém Iinh tdm thirc
dan gian. Phong hoa ngui Viét thoi ky nay van theo nhitng chuan muyc
ban dia la chinh.

Thoi doc 1ap, tw chi va thdng nhat (905-1527), Khéng gido dan chiém
linh dia hat gido duc réi dia hat chinh tri. Thoi Ly-Tran, Phat gido
thinh hanh, nhwng céc triéu dai nay da cé nhitng nd lwc thuc day sy
phat trién cha Khéng gido trong dia hat gido duc. Nhitrng sy kién nay
chirng minh diéu d6: Nam Canh Tuat (1070) triéu dinh Ly Thanh Téong
(1054-1072) da chap thuan viéc xay dung Van Miéu thd Khéng tw,
Chu Céng, T& Phéi (Nhan Uyén, Tang SAm, T Tw, Manh tl&), That thap
nhi hién (72 hoc tro gidi cia Khéng tlr) ngay tai kinh d6 Thang Long;

23 Nguyén Hung Hau, chi bién., Pai cwong triét hoc Viet Nam (Hu&, NXB Thuan
Hoa, 2005), tr.63-64.

24 Nguyén Kh3c Thuan. Tién trinh vdn hod Viét Nam tir théi thuy dén thé ky thi
XIX. NXB Gido duc, H, 2007, tr.135-136.
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Nam 4t M3o (1075) Nha Ly d3 m& khoa thi dau tién duoc coi la khai
dau cda lich s thi c&r cha cdc nha Nho; Ndm Binh Thin (1076), nha
Ly cho xdy Quéc ty gidam ngay tai kinh thanh Thang Long, dai hoc dau
tién cda Viét Nam; Ndm Nham Thin (1232), Nha Tran d3a dat ra hoc vi
Thai hoc sinh, hoc vi dau tién cho ché d6 thi c&r Nho hoc & Viét Nam;
Nam Dinh Mui (1247), Nha Tran dat |é Tam Khoi (Trang Nguyén, Bang
Nhin, Tham Hoa, hoc vi riéng cho ba ngudi d6 dat cao nhat cla khoa
thi Thai hoc Sinh); Ndm Gidp Thin (1304), nha Tran dat thém hoc vi
m&i la Hoang Gidp, hoc vi cao hon hoc vi tién si, lam hoan chinh hé

théng hoc vi cao cap. °

Vao thoi nha Lé So, Khéng gido chiém linh dia hat chinh tri, tré thanh
hé tu tudng chinh théng cla triéu dai. Ché dé khoa clr dwoc t6 chirc
dé tuyén chon quan lai. Kinh dién Khéng gido la tai liéu hoc tap. Bo
Luat Hong Durc (1483) dugc xay dung theo tinh than cia Khéng gido.
Nha L& con cé nhiéu bién phap khac dé phé bién Khong gido trong dan
ching, nhu thudng xuyén ban hanh cac diéu Iénh va 1€ gido trong dan
ching (nhuw vé hon nhan, vé quan hé vo chdng, vé tang 1) budc cac
quan chirc dia phwong phai giang giai va theo ddi viéc thuc hién. Gido
ly Khéng gido cling dwoc dua vao cac huan diéu (24 huan diéu cla Lé
Thanh Téng) va cac xa trudng cd nhiém vu hang nam doc va giang cho
xa dan.?

Trong thoi suy tan clia nén théng nhat quéc gia (1527-1801), Khéng
gido cling tr® nén suy thodi. Sau khi nha Nguyén théng nhat dat
nuwdc, Khéng gido duwoc phuc hdi, ti€p tuc |a hé tu twdng chinh théng

cla triéu dai. Cac dng vua dau trieu Nguyén nhu Minh Ménh, Thiéu

25 Nhirng sw kién nay dan tir ngudn: Nguyén Khac Thuan. Tién trinh Van hoa Viét
Nam tir thai thuy dén thé ky thi XIX (Ha ndi: NXB Gido duc, 2007), 1289-291.

26 Trwong Hitu Quynh, Dinh Xuan Ldm, Lé Mau Han, chl bién., Dai cwong Lich st
Viét Nam (toan tap) (Ha ndi: NXB Giao duc, 2006), 330.



Tri, Tw Dlre, déu la nhirng ngudi chiu anh hudng manh mé cda Khéng
gido. Ché& dé thi clr dwa trén kinh dién Khéng gido dugc té chirc dé
tuyén chon quan lai cho triéu dinh. N6 1a sy thé ché& héa nguyén ly
cla Khéng gido vé viéc chinh phl phai dwoc diéu hanh béi nguodi tai
drc. Chinh phu triéu dai gdbm cac co quan nhu |3 sy thé ché héa céac
nguyén tac chinh tri-dao dic cla Khéng gido, nhu: D6 Sat Vién dé
can gian vua, Ngu st dai dé ghi chép lich sir cta triéu dai va bao biém
(khen ché) cac hanh vi chinh trj, Vién Tap hién dé gidng cho nha vua
va cac quan lai cao cap vé nhing nguyén tac quan tri t&t va dao dirc
chinh tri. Ngoai ra, B0 luat Gia Long duwoc ban hanh nhu la mo6t sy
Khéng gido hda phap luét.

Theo Nguyén Khic Thuan, Nho gido & Viét Nam chiju dnh hwéng cla ca
Han Nho, Budng Nho, Téng Nho trong dé khuynh hudng anh huéng
Téng Nho manh nhat.”’ M6t trong nhitng dac trung trén phuong dién
chinh tri cGa T6ng Nho la: “Nho gia théi Téng cé xu hudng tuyét d6i hod
ché d6 qudn chd, tao cho xd hdi cé cém gidc rdng moi thén dén va quan
lai cdc cép déu chi la tin db hodc gido phdm cua mét tén gido ddc biét,
ma déng téi cao cla tén gido ddc biét dy chinh ld Hoang PEé. La déng
dai thién hanh hod, Hoang D€ cé quyén uy réng Ién dén vé tén va vé
thuong.”?® Nhu vay, Khéng gido anh hudng & Viét Nam trong nhitng
thoi ky thinh hanh cba né khong phai la Khéng gido c6 dién nhu 1a mot
truyén théng tri€t hoc ma 13 cac phién ban Khéng gido d3 trd thanh y
thirc hé chinh tri, trong d6 mot s6 nguyén tac nguyén thay d3 bi xa roi
dang ké.

Khi Phap dé ho Viét Nam, danh hudng cla Khéng gido dan dan suy giam.

Hé théng phap luat, thé ché, ché dé gido duc thuc dan 1am suy giam

27 Nguyén Khéc Thuan. Tién trinh Vin hoa Viét Nam, 894.
28 nhu trén, tr.891.
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anh hudng cda Khdng gido, nhu phan nao biéu hién trong mot bai tho
mia mai, “Cht*r Nho”, cia Tu Xuwong:

Nao ¢6 ra gi cdi chi¥ Nho
Ong Nghé, 6ng Céng ciing ndm co.
Chi bdng di hoc lam Théy Phdn
T6i rivou sGm-banh, sdng siva bo.

Tuy nhién, nén gido duc Khéng gido van tiép tuc dugc duy tri dén tan
nam 1918 dudi thoi vua Khai Dinh. Nén gido duc Khéng gido tiép tuc
san sinh ra cac tri thirc Khdng gido yéu nudc, chéng thuc dan, nhw
Phan B&i Chau, Phan Chu Trinh, Huynh Thic Khang, va cdc nha nho cua
trwong Bong Kinh Nghia thuc. Nhitng Nha nho yéu nuwéc nay Ung hd
cdc gid tri cia phwong Tay nhung khdng tir bd nhitng ly tudng Khéng
gido. Khi phach cGia Nha nho gitip ho tranh ddu cho nhitng muc dich
cong cong, nhu doc lap dan toc va hién dai hdéa xa hoéi. Van chuong
Khéng gido dwoc sir dung dé chuyén tai va truyén ba nhirng kién thirc
hién dai. Nhitng nha Nho nhu Phan Bdi Chau va Phan Chau Trinh van
tin tuwdng vao y nghia thoi dai cha Khéng gido, va khd nang két hop
Khéng gido vdi tri thirc hién dai.?®

Trén phuong dién khac, Khdng gido gdp phai nhitng phé binh gay gat
cua tri thirc hién dai, nhw Phan Khoi. Phan Khdi cho rang: “Cai dao cla
ngai [Khong t&] chang nhitng khong hop thoi, khdng dung duoc trong
thoi nay, ma lai, nhitng chd khong hop thai ay, nhitng chd khong dung
duoc 8y, néu con vudng viu trong dc ching ta, 1a ké can phai kiém céch

“sanh hoat mai” & doi nay, thi cling con la khdng lgi cho ta vay.”*°

29 Xem téng quat, Vinh Sinh & Nicholas Wickenden, trans., Overturned Chariot:
The Autobiography of Phan B6i Chau (Honolulu: University of Hawaii Press,
1999); Vinh Sinh, trans & ed., Phan Chau Trinh and His Political Writings (Ithaca,
New York: Cornell Sountheast Asia Program Publications, 2009).

30 Phan Khéi, “Cai Anh hudng ctia Khdng gido & Nudc ta,” truy cap ngay 23 thang
1 ndm 2015, http://lainguyenan.free.fr/pk1929/caianhhuong.html



IV. ANH HUONG CUA KHONG GIAO O'VIET NAM HIEN NAY

Duwdi ché dd xa hoi chd nghia & Viét Nam, trudc day, cac hoc gid mac-
xit cd mot thai do kha tiéu cye voi Nho gido. Cé mot thoi gian dai Vién
Triét hoc 1én an toan bd tu twdng Khéng hoc.3! Tuy nhién, & Viét Nam
x3 héi chd nghia, khdng c6 nhitng phong trao hay cudc van déng da
pha Khdng gido nhu Cach mang Van hod & Trung Quéc. Hon nita, mot
hoc gid Thuy Dién, 6ng Borje Ljunggren, trong cuén «Chua va than linh
& Viét Nam» cé nhan xét: «Dudng nhu 13 diéu phi logic khi Khdng gido
lai manh hon sau thang lgi cia Cach mang x3 hoi chl nghia (& Viét
Nam). C6 thé gidi thich bang mot ly do 1a chinh ban than H6 Chi Minh
va nhiéu déng chi lanh dao cha 6ng xuat than tir mot giai cap do truyén
théng Khéng gido dao tao.»*? Dao Phan trong tac phan “DPao Khéng
trong Van Bac H6” d3 suwu tam va phan tich nhiéu phat biéu ctia H6 Chi
Minh truc ti€p hodc gidn tiép phan dnh cdc gia tri Khong gido.® Trén
phuong dién chinh tri, cdc quan niém cla Khéng gido vé chinh phd
phuc vu ngudi dan (dan ban) va nha 1anh dao phai tu dudng dao dirc
ca nhan (tu than) rat dién hinh trong tv tuéng H6 Chi Minh.3*

Tl gitra nhitng ndm 80 cla thé ky trwdc, thé gidi cé cai nhin khac vé
Khéng gido sau sy thanh cdng cla céc qudc gia cé nén van héa Khéng
gido hod nhu Nhat Ban, Han Qudéc, Singapore. Nhiéu héi nghi qudc té
danh gia vé Khéng gido c6 tinh khach quan hon: khéng chi nghiéng vé
mot chiéu tiéu cuc. Nhiéu nha nghién ciru & Viét Nam cling dénh gia

Nho gido cong bang hon, nhan ra ca wu thé va nhwoc thé cla cla né

31 Hitu Ngoc, Lang du trong Van hod Viét Nam (Ha néi: NXB Thanh nién, 2007), 554.
32 DAan theo Hitu Ngoc, Nhu trén, 552.

33 Pao Phan, Dao Khéng Trong Vin Bac HO (Ha ndi: Nha Xuat ban Dai hoc Quéc gia, 2004).
34 Nhu trén.
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trong thoi dai mai.?> Mét nghién ciru hi€ém hoi trong nganh luat cla
Phé gido su Pham Duy Nghia khai khdc quan hé tich cuc cda Khéng
gido déi vai twong lai phap luat & Viét Nam.*® Tuy nhién, van con kha
phd bién trong céc nghién clru phdp luat va chinh tri mét quan niém coi
Khéng gido nhu la chira dwng nhitng tan dv cha “ché dod phong kién”
va can trd qua trinh xy dwng nha nwdc phap quyén & Viét Nam.*’

Cac danh giad vé anh huwdng cla Khdng gido & Viét Nam hién nay thuwong
khéng phan biét cac loai Khéng gido khac nhau, va diéu nay dé dan dén
nhirng cdch dénh gia thiéu khach quan va phién dién. Lich st phirc tap
clia Khéng gido dan dén sy ton tai cla cac loai Khéng gido khac nhau.
Khéng c6 mét Khéng gido. Cac hoc gia phan loai Khdng gido thanh: (1)
Khéng gido Triét hoc (Philosophical Confucianism) hay Khéng gido nhu
mot hoc thuyét triét hoc; (2) Khéng gido Chinh tri hda (Politicalized
Confucianism) hay Khéng gido duoc sir dung va lam dung nhv mot hé
tu twdng chinh trj cia mdt ché do chinh tri nhat dinh; (3) Khéng gido

35 Vi Khiéu, Nho gido va Phat trién & Viét Nam (Ha noi: Nha Xuat ban Khoa Hoc Xa
héi, 1997); Vién nghién ciru Han Ném va Vién Harvard-Yenching., ch( bién, Nho
gido & Viét Nam) (Ha noi: Nha Xuat ban Khoa Hoc X3 hoi, 2006); Vién nghién clru
Han Ném va Vién Harvard-Yenching., chu bién, Nghién ctru Tu tuéng Nho gia tw
huwdng Tiép can Lién nganh (Ha ndi: Nha xuat ban Thé gidi, 2009).

36 Pham Duy Nghta, Phép luat va nhitng Yéu t& Tich cwc clia Nho gido (Ha ndi: NXB
Tu phép, H, 2004); Phan Duy Nghia, “Confucianism and the Conception of Law
in Vietnam” in Asian Socialism and Legal Change: the Dynamics of Vietnamese
and Chinese Reform, edited by in John Gillespie and Pip Nicholson (Canberra,
Australia: ANU E Press and Asia Pacific Press, 2005), 76-90.

37 Xem, vi du, Ngd Dlrc Minh, “Xay dwng Nha nuwdc Phép quyén X3 hdi chi nghia
Viét Nam - Nhitng Y&u t& tac dong tir Truyén théng va Hién tai,” Tap chi Cong
San (19:19’ 16/10/2014), truy cap ngay 23 thang 1 nam 2015, http://www.
tapchicongsan.org.vn/Home/Xay-dung-nha-nuoc-phap-quyen/2014/29855/
Xay-dung-Nha-nuoc-phap-quyen-xa-hoi-chu-nghia-Viet-Nam.aspx . Hon 10 nam
trwdc day, tac gid bai viét nay cling cd6 mot quan niém twong tw. Nhan day, tc
gia thira nhan cach nhin phién dién nay ctia minh: Bui Ngoc Son, “Anh huéng
cla Nho Gido dén viéc Xay dung Nha nudc Phap quyén & Viét Nam” 11 Tap chi
Nha nudc va Phap Ludt (2003).



Thé ché (Institutional Confucianism) hay cac thé ché va phap luat duoc
hinh thanh trén co s& Khéng gido triét hoc va Khdng gido chinh tri (nhu
cac co quan Ngu st dai (Historian House), DO sat vién (Censorate),
Vién Tap hién (Imperial Lecture), va cac dao luat Khéng gido héa); (4) va
Khéng gido x3 héi (Social Confucianism) hay “Khéng gido séng” (Lively
Confucianism) la tap tuc, sinh hoat doi thuwong clia nguoi dan dua trén

cac chudn muc dao dirc cia Khéng gido.*

Khéng gido Triét hoc cht yéu dnh hudng dé€n mot bd phan nhd ngudi
nghién clru Khéng gido & Viét Nam. Triét hoc Khéng gido von la mot
triét hoc hanh déng, 1a mot triét ly séng. Do vay, ddi véi mot ngudi
nghién clru Khéng gido, khé cé thé tach bach gitra Khdng gido nhu mot
ddi tuvgng nghién clru va nhu mot dao ly séng. Néi cdch khac, nhirng
nguwdi nghién ciru Khéng gido & cdc mirc dd khac nhau s& cu xr mot

cach tu y thirc theo céc gia tri Khdng gido.

Khéng gido Chinh tri héa khéng con & Viét Nam hién hay. Khéng gido
khéng con la mét hé tuw tuwdng chinh tri & Viét Nam. Hé tu twdng chinh
tri chinh théng & Viét Nam hién nay la Chd nghia Méc-Lénin va Tu
tuwdng H6 Chi Minh.

Khéng gido X& héi con nhitng anh hudng kha phd bién trong xa hoi Viét
Nam duong dai. Gido sw Phan Ngoc nhan dinh: «kKhéng c6 mét dau vét
nao cla van hod Viét Nam ma khéng mang mot biéu hién cé thé xem
la cé tinh chat Nho gido, du d6 1a van hoc, chinh tri, phong tuc, nghi I8,
nghé thuat, tin nguwdng. Cling khong cd mot nguoi Viét Nam nao, du
chéng Nho gido dén dau ma lai khéng chiu dnh hudng cla Nho gido.»*

Gido su Vi Khiéu cling cho rang: «Khdng thé phd nhan duoc di san cla

38 Albert HY. Chen, “Is Confucianism Compatible with Liberal Constitutional
Democracy?” 34 (2) Journal of Chinese Philosophy (2007): 189

39 Phan Ngoc, Bdn sic vin hoa Viét Nam (Ha ndi: NXB Vin hoc, 2002), 201.
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Nho gido va anh hudng cla nd trong dau éc cla ngudi Viét Nam hém
nay, mac du it ai nghi rang y nghi va viéc lam cla ho lai chinh 1a Nho
gid0.”* Khdng gido da tirng gilr vi thé ch( dao trong nén van hod Viét
Nam truyén théng, va da dn sdu vao tdm thirc cia ngudi dan Viét Nam
hang thé ky, va ho cu xir theo céc gid tri cha Khdng gido mot cch vo

thirc. Nha nghién ctru Nguyén Kim Son gidi thich:

Thé ky 20, khéng con ché dwa chinh tri, lai khéng dworc lwu truyén qua
hé théng gido duc khoa ctr, Nho gido dd mdt di nhitng ché dwa hét surc
quan trong. Nho gido mot cdch tw nhién chuyén sang tim chd dwa &
tdm thure dén chung, & nhifng nhu céu va gid tri vén hod bén vitng va
6n dinh ma né da tirng tao ra duwoc trong truyén théng. Tir chd dua
nay, né van cé nhitng co héi tdi sinh. Thé ky 20 trong trang thdi dnh
hudéng mdi - tw do va phén tdn trong dén gian - Nho gido c6 qud trinh
tdc déng ngurorc chiéu so vdéi qud trinh tirng dién ra trudce dé, tirc vdi
tw cdch Ia thanh té cua co tdng vdn hod, nd tdc ddng nguoc chiéu tdi
cdc linh vue thugng tdng nhu chinh tri, dao dire, tw twdng. Suw chuyén
hda cta nd chinh la sw hién dién tirng mang, tirng yéu té trong tat ca

cdc linh vire vén hod mdi duoc kién 16p sau s gidi thé cia Nho gido.*

Hang loat cac tap tuc, truyén théng cé ngudn goc tir Khéng gido van
duoc thue hanh & trong xa hoi Viét Nam hién nay, nhu truyén théng
hi€u hoc, truyén théng ton su trong dao, tién hoc 1& hau hoc vin, cé
hi€u vai bd me, kinh trong ngudi gia, du c6 nhirng hién twong cho thay
nhirng truyén thdng nay dang bi suy giam. Trong d&i thudng, ngudi
Viét vAn dung cac tiéu chi dao dirc cé ngudn gdc tir Khéng gido dé nhan

dinh, ddnh gia vé nhau, va dem lai y nghia cé cac hanh vi xa héi, mac

40 Vi Khiéu. Nho gido va phép trién & Viét Nam, tr98

41 Nguyén Kim Son, “Nho gido trong Twong lai Van hda Viét Nam,” truy cap
ngay 23 thang 1 nam 2015, http://www.talawas.org/talaDB/showFile.
php?res=1153&rb=0305



du khdng ty y thirc vé ngudn géc Khéng gido clha cac tiéu chi d6. Trong
doi thwong, cac thuat nglr “quan tl”, “tiéu nhan” vdi nhirtng ndi ham
dao dirc Khéng gido, cac chudn muc dao dirc nhu “nhan nghia,” “hiéu”,
“tin” van duoc ngudi Viét st dung va dinh huéng cach ho nhin nhan,
danh gia vé nhau, va vé cac hién tuong xa hoi. Trén phuong dién phap
luat, trong nhiéu trwdong hop, vi pham phap luat khéng dugc x3 hoi
danh gia khat khe nhu vi pham dao dirc. Bén canh dé, hoa giai, thwong
lwgng, van |a gidi phap giai quyét tranh chap dugc tUng ho. Kién tung
khéng phai la mot van hoa gidi quyét tranh chip wu thé & Viét Nam.
Trén phuong dién chinh tri, ngudi Viét van ludn coi dao dirc 13 yéu t8
quan trong déi véi nha lanh dao. Ho luén mong chd nha ldnh dao 13 cac

tdm guwong dao dirc, va phuc vu ngudi dan nhu “céng bdc” ho.

Khéng gido Thé ché khdng cé anh huwdng phé bién nhu Khéng gido xa
hoi nhung van cé nhitng dau an roi rac trong doi séng thé ché va phép
luat Viét Nam hién nay. Duong nhién, cac thé ché Khdng gido nhu Ngu
st dai, Vién tap hién, D6 sat vién khéng con trong hé théng thé ché cau
trdc cla Viét Nam hién nay. Tuy nhién, cac dau an ctia Khéng gido van
con trong cac quy dinh cta Hién phap va phap luat cda Viét Nam. Dudi

day la nhitrng vi du:

Luat HAn nhan va Gia dinh phan anh kha rd nhitng ddu an cac chuan
muc dao dirc Khéng gido vé gia dinh. Cu thé, dao luat nay xdc lap
nguyén tac: “Cha me cé nghia vu nudi day con thanh cdng dan cé ich
cho xa hoi; con cé nghia vu kinh trong, cham sdc, nubi dudng cha me;
chau cd nghia vu kinh trong, cham séc, phung dudng 6ng ba; cadc thanh
vién trong gia dinh cé nghia vu quan tdm, cham sdc, giup d& nhau.”
(Piéu 2). Nguyén tic nay phan 4nh truyén théng dao hiéu va truyén
théng kinh trong ngudi gia cha Khéng gido.
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B luat hinh sy (ndm 1999, sira d&i, b6 sung ndm 2009) cling bao vé
céc chuan muyc dao dire gia dinh cé nguén gdc Khéng gido khi né coi
la td6i pham cdc hanh vi “nguwoc dai hoac hanh ha 6ng ba, cha me, vo
chéng, con, chdu, ngudi cé cdng nudi dudng minh (Piéu 151). Mot
dién hinh khac |a lién quan dén tdi khong t6 gidc téi pham. Trir trwdng
hop khéng td gidc cac tdi xam pham an ninh qudc gia hodc cac tdi khac
la toi dac biét nghiém trong, B6 luat hinh sy khong coi la mét tdi pham
néu mot ngudi khdng t6 gidc moét téi pham la 6ng, ba, cha, me, con,
chdu, anh chi em rudt, vo hodc chéng cta ngudi pham toi (Diéu 22).
Diéu nay phan anh truyén théng dao hiéu va nguyén tac “phu tlr twong
an” (cha con che cho nhau) trong truyén théng Khéng gido. Puong
nhién, B6 luat hinh sy khéng khuyén khich cha con che téi cho nhau
nhung khéng hinh sy hda viéc cha me khdng t6 gidc toi cla con cai, trir
truong hop khéng té gidc cac tdoi pham da néu. Diéu nay phan anh dau

an cla Khong gido trong phap luat hinh sy Viét Nam.

Luat hoa gidi & co s& va tha tuc hoa gidi trong cac tranh chdp dan sy
cling cé thé 13 moét sy phan anh truyén théng “vo tung” (khdng kién

tung) cia Khéng gido.

Dan an cla Khdng gido, tham chi cling cd thé tim thay trong Hién phap
Viét Nam. Dudi day 13 nhitng vi du. Th& nhat, cdu dau tién cha Loi ndi
dau Hién phap Viét Nam khang dinh “nhan nghia”, mot gia tri dao dirc
chinh tri dién hinh cha Khéng gido Viét Nam, nhu mét truyén théng
dang tw hao cla Viét Nam. Th hai, ddn an cla nguyén tac dan ban
Khéng gido cé thé tim thay trong Diéu 8 cla Hién phap: “Cac co quan
nha nuwdc, can bo, cong chirc, vién chirc phai toén trong Nhan dan, tan
tuy phuc vu Nhan dan, lién hé chit ché véi Nhan dan, Iang nghe y kién
va chiu sy gidm sat cla Nhan dan; kién quyét dau tranh chéng tham

nhiing, 13ng phi va moi biéu hién quan liéu, hich dich, clra quyén.”



Khi Khdng gido khong con 1a mot hé tu twdng chinh tri chinh thie cda
nha nudc, anh huwdng cta Khong gido thé ché & Viét Nam duong dai
c6 tinh roi rac, va vo thirc. Khdng thé tim thdy mot hé théng cac gid tri
Khdng gido trong thé ché va phap luat Viét Nam hién dai. Nha |ap phap
cling khdng tu y thirc vé viéc tich hgp cac gia tri Khéng gido trong cac
dao luat. Khong gido nhu mét thir van hda dan sy cdng cdng tac dong

mot cach vd thirc dén cac hanh vi lap phép va xdy dung thé ché.

Tém lai, Khéng gido con ton tai & Viét Nam dudi dang phé bién la Khéng
gido xd héi, mot thi vin héa dan su cong cong. Theo logic cia Nguyén
Kim Son, né tadc dong nguoc trd lai doi song thé ché, phap luat, dan
dén sy hién dién nhitng mang r&i rac cia Khéng gido thé ché, nhu d3

thay trong Hi€n phap va mét sé dao luat.

V. KHONG GIAO VA CHUYEN HOA PHAP LUAT O VIET NAM

Do sy hién dién c6 tinh ph6 bién cla Khéng gido x3 hoi & Viét Nam,
khi néi dén sy tac dong cha Khdng gido d6i vdi chuyén hoa luat &
Viét Nam, chung ta chd y&u ndi dén vai tro cla Khdng gido xa hoi.
Khéng gido xa hoi van hanh nhu mot co tang vin hda dya trén dé
cacy twdng luat dugc chuyén hda vao Viét Nam duoc gidi thich lai vé
mat x3 hoi. Van hda Khdng gido - mot thi vin hda dan sy cong cdng
(public civic culture) - gdm nhitrng théi quen, tdp qudn, quan niém,
tdm thirc cla ngudi Viét lién quan dén gia dinh, x3 hoi, cdng quyén,
phap luat, s& déng gdp vao qua trinh phat trién nhirng céch giai thich
c6 tinh chat ban dia y nghia cia mot y twdng phap luat dwoc chuyén

hda vao Viét Nam.

Van hda Khéng gido dugc dic trueng bdi sw nhan manh dén y nghia cua
quan hé xa hdi, tinh cdm, dao dirc, va nghia vu. Nhitng yéu té nay sé xac

dinh lai y nghia clGa phap luat, cta lap ludn phap ly ly tinh, va cla cac
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quyén phap ly. Quan hé, tinh cam, dao dirc, nghia vu tac dong dén moi
phuong dién cla doi séng chinh tri, hanh chinh, phap ly, tir cic giao dich
dan su, giao dich thuwong mai, quan hé té tung, quan hé céng chirc, va ca
cac quan hé chinh tri gitta ca nhan va nha nwdc. Day la mot quan satcéy
nghia quan trong ddi vai viéc xac dinh vai trd ctia quan hé, tinh cam, dao
dirc, nghia vu trong viéc xac dinh y nghia cua luat, ctia cac 1ap luan phap
ly duy ly, va ctia cac quyén phap ly trong céc linh v luat khac nhau: tir
luat hon nhan gia dinh, luat dan su, luat lao déng, luat kinh doanh, cac

luat t6 tung, luat hanh chinh, va ké ca luat hién phap.

Trong khudn khé chuyén mon cla tac gia, 3 vi du tir luat hién phap sé duoc
vién dan, gdm: quyén con ngudi, bau cl, va bod phiéu tin nhiém. Ba thé ché
nay déu la cac thé ché phap ly ngoai sinh duoc chuyén hda vao Viét Nam.
Y nghia clia ching duworc gidi thich lai vé mat x3 hoi & Viét Nam trén co
tang van hda Khéng gido. Puong nhién, diéu nay khéng cé nghia van hda
Khéng gido la yéu t6 duy nhat xac dinh y nghia cla cac y twdng hién phap
duwoc chuyén giao. Nhiéu yéu td x3 hdi khac nhau déng gép vao qua trinh
xac dinh y nghia ca céc y twdng hién phap ngoai sinh, gdm dac tinh cla
hé théng chinh tri, hé tw tudng chinh tri, xu hudng chinh cta kinh té-chinh
tri Viét Nam hién dai, truyén thdng va van hda chinh trj Viét Nam. Nhung
noi chung, cac y nghia cla cac y twdng hién phap dugc chuyén giao dwoc
giai thich lai phu hop vdi truyén théng va van hda chinh tri Viét Nam duwoc
dinh hinh v&i anh huong quan trong cia Khéng gido.

5.1. Khéng gido va quyén con ngudi.

Quan niém vé quyén con ngudi hinh thanh & phuong Tay gén lién voi
chl nghta ty do (liberalism). Hai ludn diém can ban cta chd nghia tw
do la: ca nhan ty |ap (autonomous individuals) va chinh phu trung lap
(neutral government). Thi nhat, chd nghia tu do quan niém cd nhan la

mot thue thé ty 1ap, déc 1ap, co nhirng quyén ty nhién, vén co, khdng



ai co thé twdc doat di, va anh ta chi cé thé tré thanh con ngudi thuc
sw, cam nhan duwgc pham gid con ngudi, y nghia cudc séng khi anh ta
duoc séng mét cach doc 1ap, dwoc ty do thuce hién cac quyén vén ¢
clia minh mién I3 anh ta khdng xdAm pham dén cac quyén twong tu cla
ngudi khac. Dinh dé thi hai cda chd nghia ty do lién quan dén x3 hoi,
la hau qlia cGa dinh dé th& nhat, phat biéu rang: do ca nhan Ia thuc thé
doc lap, co cac quyén ty do tu nhién, cau tric chinh tri-phdap ly cla x3
héi phai duoc kién tao theo mot cach thirc trung 1ap déi véi cdc muc
dich séng, cac gia tri séng cla ca nhan. Theo dinh dé nay, cng quyén
chinén tao ra phap luat cung cdp mot nén tang phép ly trung 1ap dé xac
lap va bao vé cic quyén ty do. Trong cach nhin nay, viéc phap luit hoa
dao drc, phap luat héa cdc chudn muyc séng chung ciia mot cdng déng
duoc cho la khéng chinh ddng vi cdc cd nhan khac nhau cé cdch nhin
khac nhau vé dao dirc, cdc chudn muyc sdng tét dep, va ho cé quyén
chinh déng theo dudi mot 16i tdt dep theo mot cach ty |ap déng thoi

ton trong cac lura chon tuong ty cha cac cad nhan khac.*

Chu nghta hop hién ty do (liberal constitutionalism) & phwong Tay thuc
hanh quyén con ngudi theo mdt quan niém ty do nhu vay. Viét Nam
ti€p nhan y twdng phap ly vé quyén con ngudi cia phwong Tay nhung
gidi thich lai vé mat x3 hdi y nghia cla nd trén nén tang clia van hoa Viét
Nam dugc dinh huwdng vdi chd nghia cdng déng (communitarianism)

cta Khéng gido.

Chl nghia cdng déng Khéng gido phat trién hai ludn diém lién quan
dén cd nhan va nha nudc déi 1ap véi chd nghia ty do. Thir nhat, nd
khéng coi déc 1ap ca nhan |1a nén tang dé con ngudi tré thanh nguoi:
nguoc lai, nd coi cd nhan quan hé (relational individuals) méi la con

nguwdi thue sy. Mot ngudi, theo Khdng gido, ludn ton tai trong cdc maéi

42 Vé dién hinh cla chd nghia tv do, xem John Rawls, A Theory of Justice
(Cambridge, Mass: Belknap Press of Harvard University Press, 1999).
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quan hé x3 héi: 1a con, la cha, |1a ban, 1a dan... Khi n6 séng (khdng phai
déng vai tro) vdi cac nghia vu dugc xac dinh trong cac quan hé dé dua
trén dinh huwdng cua tinh yéu thuong va quan tdm, né cam nhén duoc
y nghia cha cudc sdng, va nd tré thanh con ngudi thuwe sy (Nhdn). Thi
hai, nhu 1a hé qua cha quan niém trén, ddi vdi Khéng gido, nha nuwéc
khong thé trung |ap vé mat dao dirc déi vdi 16i séng cla cd nhan. Su
hoan thién dao dirc cla cac cd nhan quan hé sdng vdi cac nghia vu xa
hoi cda minh can sy tham gia cta nha nudc. Khdng gido yéu cau nha
nudc phai dinh hudng cac gia tri dao dirc cho nguoi dan.®

Cac quan niém trén cta Khéng gido an siu vao tdm thic ngudi Viét
hang nghin ndm. Gido sw Tran Pinh Hugu cho rang con ngudi trong
van hod Nho gido Viét Nam la con ngudi chirc nang, con ngudi xa hoi,
la con nguwdi trong nghia vu, trong cdng déng.** Van hda nay con phé

bién trong x3 hdi Viét Nam hién nay.

Van hda Khéng gido nay déng gdp vao qua trinh giai thich lai y nghia
cla quyén con ngudi & Viét Nam. Quyén con ngudi duwoc hiéu & Viét
Nam khoéng phdi nhu quyén ty nhién cla cac nhan ty 1ap va 13 cac
gidi han déi vdi nha nuwdc. Cac quyén do dugc xa hoi hda, theo nghia
ching dugc dit trong mot sy can bang véi cac nghia vu xa hoi, va
duoc gidi han bdi cdc muc tiéu cong déng, va dao dirc chung cla x3
hoéi. Nha nuéc & Viét Nam khdng trung lap vdi 16i sdng dao dirc cla cd
nhan. Nha nwdc dinh huwédng dao dlrc xa hoéi va gidi han viéc thyc thi
cac quyén ca nhan trdi véi dao dirc xa hoi. Quan niém nay dwoc khang
dinh trong Hi€n phap Viét Nam. Diéu 15 cta Hién phap nhan manh:
“1. Quyén cong dan khéng tach roi nghia vu cdng dan. 2. Moi ngudi

43 V& dién hinh cla chi nghia cong dong Khéng gido, xem Roger T. Ames, Confucian
Role Ethics (Hong Kong: The Chinese University Press, 2011).

44 Tran Dinh Huou, Dén hién dai tir Truyén théng (Ha ndi: NXB Vin hod, 1995), 175.



¢6 nghia vu ton trong quyén clda ngudi khac. 3. Cong dan co trach nhiém
thue hién nghia vu d6i véi Nha nude va xa hoi.” Diéu 14 cla Hién phap cho
phép gidi han quyén con ngudi vi “dao dirc x3 hoi.” Day cb |18 khdng phai
la mét gidi thich don phwong clda nha l3p hién doi véiy twdng quyén hién
dinh duoc chuyén hoa. Sy gidi thich nay phu hop véi téng thé chinh tri,
hé y thirc chinh tri, xu hwdng phat trién chinh, va van héa chinh tri Khéng

gido trong nghia vu, trong cdng déng, va dé cao dao dirc xa hoi & Viét Nam.

5.2. Khéng gido va Bau ctr.

BAu cl trong cac nén dan chl ty do duoc hiéu phd bién nhu mot mé
hinh ché tai (sanction model). M6 hinh bau cl*r nhu mét ché tai dua
trén gia dinh rang nha chinh tri 1a nhitng ngwoi thudng theo dudi cac
lgi ich c& nhan, va do vay xung d6t vai loi ich cdng cong cla clr tri. Bau
clr v&i tv cach 13 mot ché tai duwoc st dung nhw mot hinh thic dé clr
tri bao ddm trach nhiém cta nguwoi dai dién déi véi ho bang viéc kiém
soat chat ch& nguoi dai dién, twdng thudng cho hanh vi tét (bau) va
trirng phat nhitrng biéu hién khong tét (khéng bau).*

Du nhap ché d6 bau cl tr cdc nén dan chd phuong Tay, Viét Nam t6
chirc bau c&r Quéc hdi lan dau tién ngay 6 thang 1 ndm 1946. Tir d6
dén nay, Viét Nam thuc hién bau cl&r d6i véi Qudc hdi va Héi dong nhan
dan céc cap theo nguyén tic phé théng dau phiéu. Tuy nhién, y nghia
cla bau clr duoc gidi thich trong béi canh Viét Nam khéng dua theo
mo hinh ché tai nhu nguyén ban vén thinh hanh & cac nén dan chd
phuong Tay.

Bau clr & Viét Nam, vé ban chat, khong phai 1a mét hinh thirc ché tai

ma la mot hinh thic lwa chon. Cach hiéu vé bau clr & Viét Nam cé

45 Jane Mansbridge, “A ‘Selection Model’ of Political Representation,” 17 The
Journal of Political Philosophy (2009): 369.
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phan twong thich véi md hinh ly thuyét vé bau c&r nhu mét hinh thirc
Iwa chon (selection model) do Jane Mansbridge, nha chinh tri hoc &
Dai hoc Harvard gan day dé xuat.*® Duong nhién, cach hiéu vé bau clr
& Viét Nam khéng dugc truyén thdong bdi ly thuyét cia Mansbridge.
Y nghta ctia bau cr dwoc hiéu va gidi thich & Viét Nam nhw mot hinh
thirc lwa chon duoc xac dinh bdi dac tinh tdng thé cda ché dd chinh tri,
xu huéng chinh tri chung, va truyén théng van hda chinh trj Viét Nam
dugc dinh hinh bdi van héa Khéng gido.

Theo d6, bau clr & Viét Nam vé co ban dugc hiéu va ap dung, khéng
phai nhu mot hinh thire kiém soat, twdng thuwdng, va ché tai nguoi dai
dién, ma la mot hinh thic lya chon nguwoi cé cé tai cé dirc hanh déng
vi lgi ich chung clda ngudi dan. Luat bau cir & Viét Nam dac biét nhan
manh dén khad nang hanh déng vi lgi ich cong cdng, va tuv cach dao
dirc cha ng clr vién. Vi du, Luat bau clr Dai biéu Qudc hdi yéu cau Dai
biéu Quéc hdi phai cé kha ndng hanh déng vi “cong cudc ddi mdi, vi
s nghiép cong nghiép hod, hién dai hod dat nwdc, lam cho dan giau,
nudc manh, xa hdi cong bang, dan chd, vin minh” va ho phai “cé pham
chat dao drc tot, can kiém lién chinh, chi cong vé tu.” (Diéu 3). Trong
mo&i mdt cudc bau clr & Vit Nam, ngudi ta cé thé thay khau hiéu “Sang

sudt lya chon ngudi dd tai, du dirc” treo & nhiéu noi cdng cong.

Cach hiéu bau cr nhu mét hinh thire lwa chon ngudi cé tai cé dic &
Viét Nam phu hop véi truyén théng chinh tri Khdng gido. Trwdc tién, sy
gidi thich nay phu hop véi quan niém cla van hda chinh tri Khéng gido &
Viét Nam vé ban chat cda nha chinh tri. N6i chung, trong truyén théng
van hda chinh trj Viét Nam duwdi sy anh hudng cta quan niém Khéng
gido vé nhan tinh ban thién, nha chinh tri dwoc gid dinh 1a nhitng ngu i
tot. Dya trén truyén théng nay, bau clr & Viét Nam khong gia dinh nha

46 Nhu trén.



chinh tri nhu nhirng ngudi chi theo dudi lgi ich cad nhan. Th hai, cich
hiéu cta Viét Nam vé bau cl nhu su lua chon cling phu hop véi chd
nghta uu ta (elitism) Khéng gido vén chl trwong nhirng ngudi cé tai cé
dirc nén tham gia lanh dao xa héi. Bau cl, thay ché do khoa clt, nhung
giong nhu ché& dd khoa clr & ch6 1a mot hinh thirc dé lwwa chon ngudi cé
tai, c6 dirc dé Ianh dao xa hoi. Th ba, cach hiéu cda Viét Nam vé bau
ct nhw mét hinh thic lya chon nguoi hanh dong vi lgi ich cong cong
phu hop vdi truyén théng dan ban Khong gido, mot truyén thdng nhan
manh dén viéc chinh phd phuc vu nguwdi dan nhu mét diéu kién tién

quyét bao dam tinh chinh dang chinh tri.

5.3. Khéng gido va bo phiéu tin nhiém.

Trong céc ché& d6 nghi vién (parliamentarism) noi tinh chinh déng
cta Chinh phd dya vao sy Gng hd cda Nghi vién, ché d6 bo phiéu
bat tin nhiém (vote of no confidence) va bd phiéu tin nhiém (vote of
confidence) 1a hinh thirc dé thay thé Chinh phd khi Chinh ph( khéng
con nhan dugc sy ung hd cta da s6 Nghj vién. Khi Tha tuéng khéng
con sy tng hod cda Nghj vién, mot cudc bd phiéu bét tin nhiém sé& dugc
Nghi vién kha&i xwdng. Ban than Chinh phd khi tw thay khong thé bao
dam duogc su Gng hod cla da s6 trong nghi vién cé thé khdi xwdng viéc
bd phiéu tin nhiém.*

Ché d6 bo phi€u tin nhiém va bat tin nhiém bt dau dwoc du nhap
vao Hién phap dau tién cda Viét Nam ndm 1946, theo d6: Nghi vién co
thé bi€u quyét vé van dé tin nhiém ndi cac khi Thd tudng, Ban thudng
vu hodc m6t phan tv tong s& Nghij vién néu van dé 4y ra; sau hai lan
thao ludn va bo phiéu tai nghi vién, Noi cdc mat tin nhiém phai tir chirc

47 Joseph W. Robbins, “Presidentialism versus Parliamentalism”, in 21st Century
Political Science: A Reference Handbook, edited by John T. Ishiyama and Marijke
Breuning (Thousand Oaks, CA: SAGE Publications, 2011), 11.
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(Diéu 54). Ché dd nay chua duoc thyec hanh & Viét Nam. Ba hién phap
tiép theo dugc ban hanh ndm 1959, 1980, va 1992 bé ché dé nay. Mot
stra d6i d6i vai hién phap 1992 ndm 2001 xac 1ap lai ché d6 bé phiéu
tin nhiém, cho phép Quéc héi cé thé bé phiéu tin nhiém d6i vdi tat ca
nhirng ngudi do Qudc hdi bau hodc phé chuan. Hién phdp mai cha Viét
Nam duoc ban hanh ndm 2013 tiép tuc ché do nay.

Mot Nghi quyét cha Quéc hdi (Nghi quyét 85/2014/QH13) quy dinh chi
tiét thd tuc bo phiéu tin nhiém. Theo d6, mot thd tuc dwoc bd sung
trudc khi bo phiéu tin nhiém duwoc goi 1a “lay phiéu tin nhiém”. Theo
Nghi quyét nay, “1ay phiéu tin nhiém” dwoc hiéu nhu viéc co quan dan
cr “thyc hién quyén gidam sat va danh gid mirc do tin nhiém” déi véi
ngudi do ho bau hodc phé chuan; trong khi, “bo6 phiéu tin nhiém” dwoc
hiéu 13 “thé hién sy tin nhiém hodc khéng tin nhiém” cda co quan dan
clr d6i v&i ngudi do ho bau hodc phé chuan dé lam co s& cho viéc
bai nhiém. (Piéu 2). Muc dich cuta viéc lay phiéu tin nhiém, bd phiéu
tin nhiém 13 “nhdm nang cao hiéu luc, hiéu qua hoat dong gidm sat
cla Qudc hdi, HOi ddng nhan dan; nang cao chat lvong, hiéu qua hoat
doéng cha bé may nha nudc; giup ngudi duwoc |y phiéu tin nhiém, bo
phiéu tin nhiém thay duoc mdrc d6 tin nhiém cta minh dé phan dau,
rén luyén, nang cao chat lwvong va hiéu qua hoat déng; lam co s& dé co
quan, t6 chirc cé tham quyén xem xét danh gia can bd.” (Diéu 3). Viét
Nam chua tién hanh mot cudc bd phiéu tin nhiém nao, nhung d3 t6
chirc 13y phiéu tin nhiém hai lan, vao cadc ndm 2013 va 2014.

Cé6 thé thay y nghia cha bo phiéu tin nhiém duwoc giai thich lai vé mét
xa hoi & Viét Nam. N6 van la mét hinh thirc dé€ co quan 1ap phéap bay
td thai do doi véi co quan hanh phdp (va nhitng ngudi khiac), nhung
khéng phai la mét hinh thirc dé thay thé co quan hanh phap. Bé phiéu
tin nhiém chua phai 1a mot ché tai gay gat, manh mé, 14p tirc dan dén

sy mat chirc ctia mét nhan vién céng quyén. N6 1a mot hinh thirc gidm



sat ¢ tinh chat déi thoai, xay dung, va hai hoa. Piéu nay ¢ thé duorc
gidi thich tlr tinh chat clda hé théng chinh trj & Viét Nam, nhung ciing
phan dnh van héa chinh tri truyén thong Viét Nam duoc dinh hinh bdi
Khdéng gido- mét van hda chinh tri ing hd cac quan hé x3 héi va chinh
tri dya trén déi thoai, hop tac, xay dung, hai hoa hon la nhitng xung
dot gay gat va nhirng ché tai nghiém khac. LAy phiéu tin nhiém va bé
phi€u tin nhiém tao ra co hdi déi thoai gitta co quan dan cl v&i ngudi
duoc bo phiéu, 18y phiéu tin nhiém. Ché do nay giup ngudi duoc lay
phi€u tin nhiém, bd phi€u tin nhiém “phan dau, rén luyén, nang cao
chat lwgng va hiéu qua hoat déng.” Tinh déi thoai va tinh xdy dung tao
nén sy hai hoa trong quan hé chinh tri. Tat ca nhitng diéu nay phan anh
van héa chinh tri hai hoa, tich cuc, déi thoai, vén la nhitng yéu t6 dac

trung cla truyén théng Khdng gido.

VI. NHAN XET VA KET LUAN

Bai viét nay ap dung ly thuyét gidi thich x3 hdi d6i véi chuyén hda phap
luat dé xem xét vai tro ciia Khéng gido trong viéc giai thich y nghia cda
cacy tudng phdap luat dwoc chuyén hda vao Viét Nam. Bai viét két lun

V@i mét s6 nhan xét sau day:

Thir nhat, trong mét bdi canh ma thé gidi dang toan cau hda khong chi
vé mat kinh t& ma con cd vé mat phdp luat, sy tién hanh cac cudc doi
thoai phdp ly xuyén quéc gia la mét diéu can thiét va khéng thé tranh
khoi. Dai thoai phap ly xuyén quéc gia va chuyén hda phap luat |a cach
dé mot quéc gia phat trién hé thdng phap luat cda minh. Nhitng hiéu
biét vé luat so sdnh va cac gia tri phdp ly toan can 1a can thiét cho cac
cudc déi thoai phap ly xuyén quéc gia, chuyén hoéa phép luat, va cai

cach phap luat thanh cong.
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Thi hai, du vay, cédc cudc d6i thoai phap Iy xuyén qudc gia va chuyén
héa phap luat nén la mét quy trinh cé tinh chat tlr duwdi [én (bottom-
up) thay vi tlr trén xuéng. Theo d6, khéi diém va trong diém cta nha
lap phép, khi tién hanh cac cudc d6i thoai phap ly xuyén qudc gia va cac
chuwong trinh chuyén héa phap luat, s& 1a khéng phai la luat nudc ngoai
hay cac gia tri phap ly toan cadu ma la nhu cau x3 hoi ban dia, nguyén
vong cla ngudi dan trong nudc, tinh chat cta cac quan hé xa hoi trong
nuwdc, niém tin, théi quen, 16i séng, cdm nhan, cach suy nghi cia ngudi
dan trong nudc vé phap luat, hé thong phap luat, va vé nha nudc.
Nhirng yéu t6 xa hoi ban dia nay s& xac dinh y nghia cta cubc déi thoai

phap ly xuyén quéc gia va cac chuong trinh chuyén héa phap luat.

Th ba, cac hd tro qudc té cho cai cach phdp luat & Viét Nam sé& can
tap trung vao khéng chi phat trién cac kién thirc phap ly so sanh va
toan cau, ma con nhan thirc vé tadc déng cla céc yéu té x3 hdi ban dia
ddi véi viéc gidi thich vé mat x3 hdi y nghia cla cac y tuwdng phép ly so
sanh va toan cau.

Thi tw, trong béi cdnh cha Viét Nam, khi Khdng gido x3 hdi con hién
dién khd phd bién va s& déng gdp vao viéc gidi thich xa héi déi vdi cacy
nghta phdp Iy trén cac Iinh vure luat khac nhau, céc nd luc cai cach phép
luat trong nwdc can duoc tién hanh véi sy y thire ch ddng va cach tiép

can hop ly vé vai trd va anh huwdng clia Khdng gido xa hoi.



HIEU QUA CUA VIEC DU NHAP
LUAT NU'O'C NGOAI VAO LUAT CANH TRANH
TREN THUC TE

Nguyén Nhu Phat

1. Boi cAnh ban hanh Luit Canh tranh

T khi m& clra va hdi nhap, trong dé c¢6 hdi nhap vé phap luat, & Viét
Nam, ludt hoc so sanh dugc xem nhu mot trong nhirng phuong phap
quan trong dé xay dwng cdc van ban phap luat, trwdc hét 1a nhirng van
ban luat. Dudng nhw & hau hét cdc dy an luat, cong tac nghién ctru
so sanh déu dugc dat ra dwdi khau hiéu “tim hiéu kinh nghiém nudc
ngoai” dé soan thao phdap luat. Tuy nhién cé thé khang dinh rang, khi
nghién clru so sanh |ap phap, nguwdi nghién clru cé thé chua thuc sy
xuat phat tir ly thuyét vé kj thuat va phuwong so sdnh nén doi khi nhirng
két qua dem lai chwa cd stre thuyét phuc, chua thue sy cé co sé virng
chac va nhu thé, véi nhitng diéu kién tién dé nhw nhau cla phép luat
thi phdp luat Viét Nam van cé nhitng “bién di” so v&i phdp luat cla
nhiéu qudc gia trén thé gidi. B&i 18, 1ap ludn thdng thudng cho nhirng
trudng hop nay 1a khi ngudi ta chi nhin thdy tinh chat van hda hay
chinh tri ciia phap luat (ma nhirng hién twong nay la cé thé khac nhau)
ma quén di rang, phdp luat cé tinh chan ly, phap luat cé gid tri xa hoi va
nhu thé né cling thé trd thanh nhitng chudn myc chung cla nhan loai
trong thé gidi toan cau hda.

Diéu nay ciing khdng bi loai trir trong truorng hop cda Lut Canh tranh.
Khi nghién ctu xdy dwng Luat Canh tranh, Ban soan thdo ciing d3 cé

gang ng dung mon luat hoc so sanh dé di tim nhitng “chudn muc phap
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ly chung” ctia thé gidi khi diéu chinh phap luat vé canh tranh dé mot
mat, phap luat canh tranh Viét Nam khong bi lac I16ng so véi phdp luat
cla cac nudc va mat khac quan trong hon la hoc hdi dwgc kinh nghiém
diéu chinh phap luat canh tranh - mét linh virc hoan toan xa la véi tw duy
quan ly va phap ly truyén théng & Viét Nam. Mac du vay, Luat Canh tranh
Viét Nam d3 mot mat tiép thu nhirng thdng 1& cla thé gidi nhitng van cé
nhitng “bién di” khdng can thiét nhitng mat khac lai chua phan dnh hét

nhitng diéu kién dédc thu cha cdc quan hé kinh té & Viét Nam.

Trong b&i cdnh budc vao kinh té thi trudng ma chua cé phap luat canh
tranh - Hién phdp cula thi trwdng, thi viéc ban hanh Luat Canh tranh

xudt phat tlr nhu ciu cip béach sau day:

- Nhu cau kiém soat cac hanh vi gay han ché canh tranh hodc dan dén
viéc gy han ché canh tranh, dic biét khi m& clra thi trudng dé hoi

nhap kinh té quéc té.

- Nhu c3u bao vé quyén kinh doanh chinh dang cla cac doanh nghiép,

chéng lai cdc hanh vi canh tranh khéng lanh manh.
- Nhu c3u tao lap va duy tri mot méi trwong kinh doanh binh dang.

- Nhu cdu ngan can cdng quyén can thiép lam sai léch trat ty canh

tranh- D3c thu cla céc qudc gia nhu Viét Nam.

Du &n Luat Canh tranh bat dau dwoc trién khai xay dwng tir ndm 2000.
Trong qua trinh xay dung d3a cé su phdi hop chat ché va sy tham gia
cla dai dién céc co quan nhu: Uy ban Kinh té€ - Ngan sach cia Qudc hoi,
Uy ban Phép luat cha Qudc hdi, Bd K& hoach va Dau tu, B Tai chinh,
B6 Tu phap, Van phong Chinh phd, Phong Thuong mai va Cong nghiép

Viét Nam va mot s6 Vién nghién ctru, Trwdng Dai hoc.

Ban soan thao Luat Canh tranh d3 t6 chirc bién dich luat canh tranh cta
chin nuéc (Trung Quéc, Thai Lan, Croatia, Bungari, Thd Nhi Ky, Phép,

Han Qudc, Nhat Ban, Canada) va vung l3nh thé (Pai Loan), luat mau



cla mét s6 t6 chirc quéc té (UNCTAD, OECD) dé lam tai liéu nghién
ctru, tham khdo. Pong thoi Ban soan thao cling da tién hanh ra soat,
hé théng hod cac quy dinh phap luat cha Viét Nam, td chirc ddnh gid
thuc trang hé théng cac van ban, xac dinh cac quy dinh con phlu hop

v&i thie tién dé ké thira va nang mot s& quy pham Ién thanh luét.

Trong nam 2000, Ban soan thdo d3 t6 chirc 2 héi thdo véi cac doanh
nghiép (ngay 8/9/2000 v&i doanh nghiép khu viuc phia Bac va ngay 18-
19/9/2000 v&i doanh nghiép khu vue phia Nam) va 4 héi thao quéc té
(ngay 5/9/2000 véi cac chuyén gia ctia Co quan canh tranh Phap, ngay
30-31/10/2000 va ngay 29-30/6/2000 v&i cac chuyén gia cia Co quan
canh tranh Hoa Ky, ngay 10-13/10/2000 v&i cac chuyén gia cia co quan
canh tranh Nga, Dirc, UNCTAD). Trong nam 2001, Ban soan thao d3 to
chirc 3 hdi thdo qudc té vdi cadc chuyén gia cda Co quan canh tranh céc
nwdc va vung 1anh thé nhu Blrc, Nhat Ban, Han Qudc, Australia, Dai
Loan vao cac ngay 29-30/5, 4-5/6, 8-9/11. Trong nam 2002, Ban soan
thao d3 t6 chirc 4 hdi thao qudc té véi cac chuyén gia cda Co quan canh
tranh cdc nudc va vung I3nh thé nhuw Canada, Hoa Ky, Nhat Ban, Dai
Loan vao cac ngay 4-7/6, 24-25/6, 11-12/9, 26-27/11.

Diéu dang lwu y 13, néu xem xét cac qudc gia va vung 1anh thé trén day
thi luat hoc so sanh xép ho vao nhirng truyén thong phap luat khac
nhau. Vi vdy, néu khéng quan tdm diéu nay thi kho cé thé hiéu hét ban

chat va gid tri dich thuc cda phap luat cia tirng quéc gia.

2. Két qua du nhap phap luat nwéc ngoai vao Luit Canh
tranh Viét Nam

a. Co’ cu chung cua Luét

Khi nghién cru so sanh tai nhiéu qudc gia, ngwdi ta phat hién ra rang,

nhin chung & nhiéu trong s cac quéc gia cé phdp luat canh tranh, phap
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luit canh tranh thuwdng ton tai trong mét hé théng gébm nhiéu van ban
phap luat. Diéu nay tim thay dac biét |a & Hoa Ky, Cong hoa lién bang
Durc roi sau d6 la Nhat Ban, Han Qudc, Dai Loan...Tai day, duwoc coi la
nhirng bd phan clda phap luat canh tranh khong chi la nhitng dao luat
hay nghi dinh riéng ré& quy dinh tryc tiép nhitng van dé lién quan dén
canh tranh ma con phai k& dén ca nhitng quy dinh phap luat nam rai
rac trong cac van ban phap luat khdong cé muc dich chd yéu vé diéu

chinh céc van dé cta canh tranh nhw Luat dan sy, thuwong mai...

Trong khi d6, & Viét Nam cac nha 1am luat d3 chd trwong mo hinh nhat
nguyén - mot dao luat vé canh tranh. Diéu nay d3 gy tranh cai trong

Ban soan thao khi thiét k& Ludt Canh tranh véi co cdu nhu hién nay.

Trén thyc té€, Luat Canh tranh Viét Nam (ban hanh ngay 3.12.2004 va
c6 hiéu lyc 1.7.2005) d3 bao ham nhirng van dé co ban va chung nhat
(theo théng 1&) nhirng van dé can thiét cha hé thong phéap luat canh
tranh. N6i khac di, mét dao luat cla Viét Nam (chua di vao ndi dung chi
tiét) da thuc hién dwoc chirc ndng diéu chinh cla nhiéu van ban phap
luat & cdc qudc gia trén thé gidi véi nhirng ndi dung co ban kha tuong
doéng. B6 la nhirng van dé nhu:

- Quy dinh nhi*rng hanh vi canh tranh bj can thiép, bao gom:

+ Cac hanh vi han ché canh tranh (theo cach goi clia ngudi Dirc).

+ Nhitrng hanh vi canh tranh khong lanh manh.

- Thiét 1ap mot thiét ché dé dam bao thyc thi phap luat canh tranh: Co
quan quan ly canh tranh (bao gdm Cuc Quan ly canh tranh va Hoi déng

canh tranh).

- Quy dinh vé trinh ty va th tuc dé xem xét mién trir va xtr ly vé
mat hanh chinh déi véi cac hanh vi vi pham Luat canh tranh (t6 tung

canh tranh).



Tuy nhién, toi thay rang, qua 1a minh bach, rd rang va thuan lgi hon
cho viéc dp dung phép luat néu nhu chidng ta ban hanh nhiéu van ban
phap luat khac nhau vé tirng linh vue kha déc lap trong co cau chung
cla phap luat vé canh tranh. Song trong bdi cadnh cua tu duy va phwong
phap xay dyng va théng qua van ban luat & Viét Nam nhu hién nay, lai
thém nang luc va diéu kién (vé thoi gian) cha Qudc hoi Viét Nam trudce
yéu cau khan truvong hoan chinh hé théng phap luat dap (ng cac yéu
cau héi nhap va cta chinh cdc quan hé thi truong hién nay thi day la su

Iwa chon hop ly nhat cba Ban soan thao.

Diéu dang nai 13, do khéng dwoc chuan bi k§ lwdng vé nhan thirc muc
dich va yéu cau cla tirng nhdm quy pham khac nhau trong mét dao
luat nén da gay kho khan trong viéc nhan thirc va dac biét |a trong co
ché thi hanh luat.

b. Phwong phdp quy dinh cdc hanh vi canh tranh bj cdm

Qua nghién cttu so sanh ngudi ta thay rang, khi quy dinh cac hanh
vi canh tranh bi cdm (han ché& canh tranh hay canh tranh khéng lanh
manh), phdp luat cidc nudc déu co trén co sé quy dinh dinh nghia vé
cac dac trwng clda hanh vi ma duwa ra nhitng quy dinh cAm doan hay
kiém sodt chung. Dé cu thé hda, phdp luat cling liét ké mot sé loai hanh
vi dién hinh. Tuy nhién, vi cdc thd thuat canh tranh cla cdc déi thd
thudc vé pham tru ,sang tao”, ludn thay doi va phat trién nén khong
thé c6 phap luat nao liét ké duoc. Do vay, trén co s& cla nhirng quy
dinh mang tinh nguyén tac chung ma cac co quan ap dung phap luat
(ké cad co quan quan ly nha nwdc vé canh tranh) sé ¢ thé van dung

sang tao va giai thich luat trong nhirng tinh huéng cu thé.

Luat Canh tranh Viét Nam khong thiét ké nhu vay va cling khong duoc
tw duy nhu vay vi gii thich phap luat chi thudc vé tham quyén ctia Uy
ban thuéng vu Quéc héi. Sau khi liét ké cac hanh vi bi cAm ma khdng ¢
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quy dinh nguyén tac, Luat d& danh cho Chinh pht dugc ,néi dai“ danh
sach cac hanh vi bi cdm. Theo logic d6, Chinh phd dudng nhu gitra vai
trd cta nha lap phap. Piéu nay la c6 van dé theo phuwong dién phan

chia quyén lyc va nha nuédc phap quyén.
c. Thiét ché va té tung canh tranh

Tuong dong véi phap luat canh tranh cla céc quéc gia, Luat Canh tranh
Viét Nam d3 tao co s& phap ly dé t6 chirc va hoat déng cla co quan
quan ly nha nwéc vé canh tranh. Tuy nhién bat luan 1a nam trong hé
théng nao, co quan quan ly nha nudc vé canh tranh, theo théng 1é phai
la mot co quan cé dia vi phdp ly déc lap (twong tu nhu toa an - song
van thudc hanh phap) dé thyc hién hai chirc ndng co ban la:

1 - Tham gia tich cwc va viéc hoach dinh va thyc thi chinh sach canh

tranh cta qudc gia,

2 - X ly vé phuong dién hanh chinh cac hanh vivi pham phép luat canh
tranh trén co s& xem xét va danh gia cac hanh vi déc quyén hda (han
ché canh tranh) va dwa ra nhirng quyét dinh phan x.

Trong khi d6, & Viét Nam, Cuc Quan ly canh tranh 1a co quan nam trong
B6 Cong thuwong. Diéu nay theo toi la khéng hé trong (nhu nhiéu nguoi
van quan niém). Diéu quan trong 13, du thudc B6 Cong thuong nhung
né la mét co quan ra doi trén co s& cla mot dao luat riéng ré (khac vdi
viéc thanh Iap cac bd phan khac trong mot co quan bé ma chi theo nghi
dinh). Hon thé nita, van dé la cac quy pham luat can thiét ké cho n6
mot dia vi phap ly ddc 1ap va binh dang trong hoat déng khiné cé quan
hé v&i moi co quan nha nudc khac (thi du nhu cac bé chuyén nganh
hay chinh v&i B6 Cong thuong) va cé uy quyén trong quan hé véi moi

doanh nghiép trong co cdu kinh té.

O chirc nang th& nhat, Luat Canh tranh cling nhu céc van ban hudng
dan thi hanh Luat déu khéng cho thay mot vai trd manh mé cla Cuc



Quan ly canh tranh trong qua trinh tham gia hoach dinh chinh sach
canh tranh théng qua cac hoat dong tu van, giam sat hay khuyén nghi
nhirng van dé lién quan dén chinh sich canh tranh hodc tham chi phat

trién va hoan thién phép luat canh tranh.

Trong chitc ndng th hai, Luat Canh tranh va cac vin ban hudng dan thi
hanh Luat déu xuat phat tir nhan thirc:

- Khdng phan biét rd vé ban chat cta hanh vi canh tranh khéng lanh

manh va han ché canh tranh, va

- Coi hanh vi canh tranh khdng lanh manh 1a xdm pham trat tu kinh té
(ch& khéng phai la xAm hai loi ich cha d6i thd) nén d3 dé cho Cuc Quan
ly canh tranh phat hanh chinh vé nhirng hanh vi nay trong khi hau qua
truc tiép cha né la thiét hai cha d6i thd. Trong khi d6, kha nang thiét
1ap lai lgi ich bi xdm hai clia d6i thd bang tda an tu phap lai khé cé thé
duoc thye hién theo B6 luat té tung dan su.

- Ngoai ra, khdc véi co quan quan ly nha nudc vé canh tranh cda nhiéu
qudc gia, Cuc Quan ly canh tranh con cé chirc ndng vé quan ly nha
nwdc va xt ly vu viéc chdng ban pha gia, chéng tro cip va dp dung cac
bién phép ty vé déi vdi hang hda nhap khau vao Viét Nam.

3. Hiéu qua thi hanh Luat Canh tranh

Theo sé liéu cdia Cuc quan ly canh tranh thi cho dén hét nam 2013 d3
cb 64 vu viéc han ché canh tranh bi diéu tra so bd. Trong d6 ¢6 10 vu
dugc diéu tra chinh thire va 4 vu da duwoc chuyén dén Hoi déng canh
tranh dé xem xét quyét dinh. Cac phan quyét ctiia Hoi déng canh tranh,
tuy cé bi khi€u nai/khiéu kién nhuwng déu d3 duoc thi hanh.

Nhin chung, day la két qua con kha khiém tén so véi thyc té han ché

canh tranh trong céc thi trwdong lién quan hién nay bao gdbm ca 3 linh
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vie: Thoa thudn han ché canh tranh; lam dung vu tri thong linh hoac
lam dung vi tri doc quyén va tap trung kinh té. Piéu dang luuy |3, trong
b&i cAnh khiing hodng va co ciu lai nén kinh t&, van chwa cé vu viéc tap

trung kinh té€ nao bi phat hién va xt ly.

Nguyén nhan cla thyc trang trén 13 xuat phat tir nhiéu phia: (i) do
nhan thire, hiéu biét phdp luat canh tranh cla doanh nghiép con han
ché; (ii) cdc quy dinh cla Luat Canh tranh vé van dé nay con nhiéu han
ché, bat cp nhu xac dinh thi trwdng lién quan, xac dinh doanh nghiép
théng linh theo theo ngudng thi phan, xac dinh hanh vi bi coi 1a lam
dung va mdt s6 quy dinh lién quan dén bién phap x{ phat va khac phuc
hau qua; (iii) sw han ché& vé ngudn lyc (nhan lyc, tai chinh, thdong tin)
cla co quan quan ly canh tranh...Tat cd cac yéu t6 nay déu anh hudng
dén qua trinh t6 chirc thyc thi cac quy dinh vé kiém soat doc quyén

hién nay trén thi trwong Viét Nam.

V@ canh tranh tranh khong lanh manh c6 thé thay rang: hon 8 ndm ké
tir ngay cd hiéu lyc thi hanh, Luat Canh tranh da phat huy vai tro tich
cuc trong viéc gilt cho moi truong canh tranh lanh manh, x& ly nhirng
hanh vi lam can trd canh tranh trén thj trwdng. Qua viéc diéu tra va xi
ly cdc vu viéc canh tranh tir ndm 2007 - 2013 cho thay, Luat Canh tranh
da thé hién dugc vai trd quan trong trong viéc gil gin méi trwdng canh
tranh tai Viét Nam. Nhirng két qua dat dworc tir viéc xét xir va x& ly cac
vu viéc canh tranh cho thay sy ra d&i cda Luat Canh tranh [a can thiét
va kip thoi, nhitng quy dinh trong luat d3 tao diéu kién cho co quan
canh tranh c6 co s& phép ly dé tién hanh cac hoat déng diéu tra, xét xir
cac hanh vi vi pham phap luat canh tranh.

Bén canh nhitng thanh twu dang ghi nhan trong céng tac té chirc thuc
hién va xr ly vi pham phap luat canh tranh ca Cuc Quan ly canh tranh
trong thdi gian qua, thi sé lwgng cac vu viéc canh tranh bj diéu tra, x{r

ly vAn con han ché, co quan quan ly canh tranh van chuwa thé phat huy



hét nang luc cling nhu quyén han trong qua trinh diéu tra b&i nhiéu
nguyén nhan, cé ca khach quan Ian chl quan. Qua thuc tién cong tac
diéu tra va x{r ly céc vu viéc canh tranh, cé thé thay cling con ton tai

mot sé han ché sau:

- Hién tuwong phan canh tranh dién ra trén thi trudng ngay cang phd
bién va tinh vi nhung cdc vu viéc phat hién, tiép nhan, diéu tra va x&
ly cla co quan quan ly canh tranh trong 8 nam qua con rat khiém tén
(148 vu) va tap trung chi yéu & hanh vi canh tranh khéng lanh manh,
con hanh vi vi pham phép ludt vé han ché canh tranh bi x{ ly con rat

khi€ém tén.

- Trong hon 8 ndm thuyc thi Luat Canh tranh, cé mét s6 quy dinh vé
hanh vi vi pham phdap luat canh tranh chwa dugc dp dung trén thyc té
nhu xdm pham bi mat kinh doanh (Piéu 41), ép budc trong kinh doanh
(Diéu 42), phan biét d6i x&r cta hiép hoi (Diéu 47) va cidc hanh vi vé tap
trung kinh té. K& tir khi thanh 1ap cho dén nay, Cuc Quan ly canh tranh
chua ti€p nhan bat ky don khi€u nai nao clda doanh nghiép lién quan
dén xam pham bi mat kinh doanh cé thé xuat phat tir nhitng nguyén
nhan: 1) Cac doanh nghiép gap kho khan trong viéc chirng minh déi
tuwong bi xdm pham dd diéu kién 1a bi mat kinh doanh va chirng minh
minh d3 bao mat d6i twgng ndy bang cac bién phdp can thiét; 2) Dang
hanh vi nay cling khéng phai |la mot dang hanh vi ph6 bién bdi cling chi
c6 mét sd it doanh nghiép sé& hiru cac bi méat kinh doanh cé gia tri ma
cac doanh nghiép khac mudn chiém hiru (thwdng xay ra trong nganh
céng nghé thdng tin, nhung déi v&i nganh nay thi cac cach thic bdo
mat cling nhu cach thirc ti€p can vdi bi mat cling s& rat ddc thu va tinh
vi, kho phat hién).

- B&i véi quy dinh vé hanh vi phan biét d6i xtr cta hiép hoi hudng dén
mot doi twong dac biét 13 cac hiép hoi nganh hang va hiép hoi nghé

nghiép. O nhidu qudc gia cé nén kinh té thi trudng phat trién, cac hiép
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héi manh cé tdm anh huwdng Ién dén hoat dong thi trwdng va cac quyét
dinh cta hiép hoi tac ddng dédng ké dén twong quan canh tranh, cé thé
tao lgi thé cho mot hodc mot sé thanh vién so vdi nhitng déi thd hoat
dong trong cung linh vyc va cung tham gia hiép hoi khac, qua dé lam

sai léch canh tranh.

4. Nhu ciu hoan thién phdap ludt canh tranh tir cach
nhin du nhap phap luat

4.1. Vé phap luat ndi dung
a. Hoan thién phdp luét kiém sodt hanh vi théa thudn han ché canh tranh

- Can bd sung khéi niém thda thuan han ché canh tranh vao trong Luit
Canh tranh. Ludt Canh tranh khdng dua ra khai niém vé thdéa thudn han
ché canh tranh ma chi liét ké cac thda thuan han ché canh tranh. Trén
thue té, cac thda thuan han ché canh tranh cé thé rat da dang cung véi

sy thay d6i vdi nhirng dién bién phirc tap cla nén kinh té.

- Can phan loai cic thoa thuan han ché canh tranh theo chiéu ngang
va theo chiéu doc. Cac nuwdc déu cd su phan dinh thoa thuan han ché
canh tranh thanh hai nhdm: nhdm thoéa thuan han ché canh tranh theo
chiéu ngang va nhdm thda thuan han ché canh tranh theo chiéu doc.
Viéc phan biét thda thuan han ché canh tranh theo chiéu ngang va chiéu
doc cd y nghia hét strc quan trong trong viéc thyc thi Luat Canh tranh.

- Can xem xét bd sung quy dinh diéu chinh hanh vi cha Hiép hoi cac
doanh nghiép trong cac vu viéc thda thudn han ché canh tranh.

Mac du Hiép hdi nganh nghé khéng truc tiép tham gia san xuat kinh
doanh trén thi trudng nhwng hoat ddng ctia Hiép hdi co thé tac dong
tdi qua trinh canh tranh cta cdc doanh nghiép trén thj truong. O Vviét

Nam trong thoi gian qua, phap luat canh tranh d3 bo qua vai tro cia



Hiép hoi trong céc vu viéc théa thudn han ché canh tranh. Qua thuyc
tién kiém soat hanh vi thda thuan han ché canh tranh trong thoi gian
qua cho thay, trong 04 vu viéc bi diéu tra, thi c6 02 vu viéc cd lién quan

truc tiép dén t6 chirc hiép hoi.

- Luat Canh tranh nén bé sung mét s6 hanh vi théa thuan han ché canh
tranh va bd sung can c dé xac dinh thda thuan han ché canh tranh thudc
dién bj cam.

- Luat Canh tranh nén mé& rong déi véi cac théa thuan han ché canh
tranh bi cAm tuyét déi. Vi trén thuc té cé loai thda thudn ma xét vé tinh
chat nguy hiém va khéng thé xac dinh duoc thi phan két hop.

- Can slra d6i cach tiép cin danh gid thoa thuin han ché canh tranh
dua trén tiéu chi duy nhat |a thi phan. Qua tham khao kinh nghiém cla
cac nudce di trudce cho thdy, cadc nudce trén thé gidi khi ban hanh cac quy
dinh cAm ddi v&i hanh vi thda thuan han ché canh tranh déu can c&
vao ban chat gy han ché canh tranh cta hanh vi va thi phan chi la moét
trong céc yéu t6 dé co quan thuec thi phdp luat canh tranh cé thé xem
xét khi danh gid vé vu viéc.

- B6 sung cac quy dinh lién quan dén mién trir. Theo d6 cé quy dinh vé
diéu kién dé mién trir ,dwong nhién“ va mién trir dugc xem xét cling
nhu thoi han mién trur.

b. Hoan thién quy dinh phdp ludt vé kiém sodt hanh vi lam dung vi tri

théng linh thj trwérng, vi tri déc quyén

- Th& nhat, can bd sung quy dinh vé dac tinh cda dich vu dé lam cin c

cho viéc xac dinh thj trudng san pham lién quan déi vai dich vu.

- Th& hai, can thay d6i cach thirc xac dinh doanh nghiép cé vi tri théng
linh thi trwong, vi tri déc quyén. Theo d6, xéa bd cach thirc danh gia vi
tri théng linh thi trvdng theo tiéu chi duy nhat 1a thi phan va theo céc
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murc thi phan c6 dinh nhu hién nay; va can bd sung vao cum tir “kha
nang gdy han ché canh tranh mot cach dang ké” thanh “kha nang gay
han ché& canh tranh mét cdch dang ké trén thi trudng lién quan” va xay
dwng bd tiéu chi cu thé dé danh gid vi tri thdng Iinh thi trwdong dang ké

clia doanh nghiép.

- Thir ba, can quy dinh cic tiéu chi dadnh gid hanh vi lam dung vi tri
théng linh thi trwdng, vi tri ddc quyén. Hién nay, Ludt Canh tranh va
cac van ban hudng dan thi hanh chuwa dwa ra dinh nghia hodc cac tiéu
chi chung nhat dé xac dinh nhu thé nao 13 hanh vi lam dung vi tri théng
lihh/d6c quyén ma chi mai liét k&, mo td cac hanh vi lam dung vi tri
théng linh thj trudng dé xac dinh gidi han cla sy cAm doan ma chua

xac dinh ban chat hanh vi.
c. Hoan thién quy dinh phdp ludt vé tép trung kinh té

- Th&* nhat, can hoan thién cac nguyén tac diéu chinh phap luat canh
tranh vé tap trung kinh té€. Phdp luat canh tranh can cé nhitng chuan
muc hop ly dé phan tich nhitng trwdng hop tap trung kinh té gy tén
hai thwc s cho moéi trwong canh tranh va nhitng trwong hop co tac

dung tich cwc cho nén kinh té.

- Thi hai, can quy dinh két hop gitra thi phan va cac tiéu chi khac dé xac
dinh nguéng thong bdo tap trung kinh t&. Nhw d3 trinh bay & trén, viéc
Luat Canh tranh s dung thi phan |a tiéu chi duy nhat dé xac dinh muirc
dd gay tén hai dén canh tranh cta hanh vi sdp nhap, hop nhat va mua
lai doanh nghiép d3 tao ra khé khan nhat dinh cho cd doanh nghiép va
co quan quan ly nha nudec.

d. Hoan thién cdc quy dinh phdp ludt vé chéng canh tranh khéng

lanh manh

- Th& nhat, cdn mé réng chi thé dp dung ddi va&i cac quy dinh vé hanh

vi canh tranh khong lanh manh trong Luat Canh tranh la doanh nghiép.



Viéc quy dinh nhu vdy cé thé duoc hiéu theo hai hwdng: i) doanh
nghiép nwdc ngoai cé hién dién phdp ly tai Viéet Nam; hodc ii) doanh
nghiép nudc ngoai khéng cé hién dién tai Viét Nam nhung td chirc
hoat ddng thuwong mai, kinh doanh hang hda, dich vu trén Ianh thé
Viét Nam. Hai cach hiéu nay dan dé&n hai phwong an thuc thi hoan toan
khdc nhau. Trén thuc t€, mot bé phan kha 1&n phédp luat canh tranh
trén thé gidi déu c6 pham vi diéu chinh xuyén bién gidi va c6 déi tuong
ap dung la cac doanh nghiép nuwdc ngoai cé hoat dong kinh doanh gay
anh hudng dén méi trudng canh tranh ndi dia cla cac nwdc do. Tuy
nhién, viéc thuc thi cac diéu khodn nay con rat han ché, cé hiéu qua

khéng cao, tén nhiéu nguén lyc cta co quan quan ly canh tranh.

- Thi hai, can stra d6i, b6 sung cac quy dinh v& hanh vi canh tranh
khong lanh manh dé bao dam tinh théng nhat, toan dién va phu hop
vdi thyc tién Viét Nam.

- Th ba, can xem xét lai va hoan thién vé mat ndi dung céc quy dinh vé

phan biét d6i x{r cia hiép hoi trong Luat Canh tranh.

4.2. Céc gidi phap hoan thién co ché ddm bdo thuwc thi phap luat

canh tranh

a. D6i mdi té chirc va hoat déng cda co’ quan quan ly canh tranh va co’

quan té tung canh tranh (Cuc Quan ly canh tranh, Héi déng canh tranh)

Khi Luat Canh tranh dugc sira ddi, thi nén xay duwng mé hinh co quan
thuc thi phap luat canh tranh truc thuéc Chinh pht trén co s& xda bd
mé hinh cii, thanh 18p mét md hinh mdéi trén co s& nhap Cuc Quan ly
canh tranh va Héi déng canh tranh (nhw hau hét cdc qudc gia) hién nay
b&i nhitng ly do sau day:

Thi nhat, viéc thanh l14p co quan thyc thi phdp luat canh tranh déc lap

truc thudc Chinh ph sé tao diéu kién cho viéc huy déng nguén ngan
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sach thong qua hoat déng mét cach doc |ap, tang thém tinh ty chi cla
co quan thuyec thi phap luat canh tranh.

Th hai, co quan thyc thi phdp luat canh tranh |a moét thiét ché dé dam
bdo thyc thi Luat Canh tranh. Trén thuc té&, Luat Canh tranh thuong
xuyén dugc dé cap dén 13 luat khung, hodc dwoc xem 13 nguyén tic
co ban dé xay cac quy dinh chuyén nganh trong nén kinh té thj trwong
hién dai. Vi vay, dé thuc thi chinh sach canh tranh ndi chung va phap
luat canh tranh nai riéng doi héi phai cé su phéi hop nhip nhang, chat

ch& vdi cac co quan quan ly chuyén nganh.

Th ba, vai vi tri doc lap cha mot co quan truc thudc Chinh pha gitp
dam bao va thic day viéc tap trung chuyén mén, tinh céng chinh, minh
bach va kha nang chiu trach nhiém va giai trinh cla co quan nay. Tw chd
vé viéc tuyén dung, bé nhiém cling nhw dao tao nhan su, cling nhu ty
chi vé mat ngdn sich hoat ddong s& ddm bao cho co quan canh tranh

cé thyc quyén cao hon.

Thi tu, véi xu hwdng hoan thién thé ché kinh té thi trwong va ting
cudng hdi nhap kinh té& qudc té sau rong, sw canh tranh trén thj trudng
Viét Nam ngay cang gay gat, vi vy trong twong lai, chdc chan s vu vi
pham phdp lut canh tranh s& tang 1én mot cach dang ké. Piéu nay doi
hdi quy mé cia co quan thuc thi phap luat canh tranh phai dugc mo
rong va tang cudng vé tai chinh va nhan lyc nham thuyec thi cé hiéu qua
cac nhiém vy duwoc giao.

b. Thiét Idp co’ ché phéi két hop giiva co’ quan quan ly canh tranh va
cdc co’ quan hitu quan, ddc biét la co’ quan quan ly nganh

O Viét Nam hién nay, viéc cung cap thong tin phuc vu diéu tra cac vu
viéc canh tranh, dac biét 1a vu viéc han ché canh tranh la rat khé khan
vi chuwa c6 mét co s& dit liéu that su chuan xac vé thj trwdng, vé hang

hda, vé gia ca... Hé théng dit liéu & Viét Nam trong linh vire nao thuong



chi do hé théng co quan quan ly vé linh virc dé ndm gilt dan t&i viéc
chua c6 mot ngudn téng hop chinh xac. Diéu nay dac biét gy khé khan

cho céc co quan diéu tra cac vu viéc canh tranh.

Bén canh d6, su phdi két hop gilra cac co quan bd nganh chi méi dirng
lai @ mirc tién |8, chua c6 van ban hop téc chinh thirc. Cho nén, viéc
cung cap théng tin cla cic co quan bd nganh cho co quan quan ly canh
tranh trong viéc diéu tra cac vu viéc canh tranh, dic biét 13 vu viéc han
ché& canh tranh cé tinh chat vé cung phirc tap vi phai can dén nhirng
s0 liéu, thdong tin ma chi cé thé thu thap dwoc théng qua cac co quan
quan ly chuyén nganh nhu quan ly thi trudng, co quan thué, cdng an
kinh té... vAn dé dat ra & day |a dé c6 thé diéu tra di d&€n mot két luan
chinh xac v& mot vu viéc canh tranh lam co s& cho viéc ra quyét dinh
xtr ly ding phap luat thi co quan c6 tham quyén diéu tra phai cé su hop
tac, phdi két hop véi cac co quan nha nudc c6 tham quyén khac dé xir
ly t&t cac vu viéc canh tranh cling nhw du bdo dugce tinh hinh lién quan

dén xu hudng thuce hién cac hanh vi vi pham phép luat canh tranh.
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CHINH SACH CUA CAC NU'OC CHAU Au
VE CHUYEN HOA PHAP LUAT

Helen Xanthaki

1. Dinh nghia ngan gon vé chuyén héa phap luat

Thuat ngir “chuyén hda phap luat” duoc sir dung mét cach 1dng 1éo
dé chi qua trinh va san pham cla sy chuyén hda mot chinh sach, khai
niém, y twdng phap luat hodc mot gidi phap 1ap phap tir mot nén tai
phan nay sang mot nén tai phan khac. Pay 1a mot qud trinh phd bién
vé cai cach phdp luat thanh cong trong pham vi chau Au va ca pham vi
qudc té nita. Chuyén hoa phap luat mang lai rat nhiéu loi ich nhwng can

dugc thue hién mot cach can trong.

Muc dich ca bai trinh bay nay la néu khai quat vé chuyén hda phap
luat v&i trong tdm cu thé 13 tai chdu Au. Chau Au 1a m6t hinh mau dién
hinh vé chuyén hda phép luat & hai cap do: gitra cac nén tai phan (tic
la tr mot nwdc chau Au nay sang mdt nwdc chau Au khéc) va theo
chiéu doc (tir Lién minh chau Au xudng cac qudc gia thanh vién cua
Lién minh). Trong bdi cdnh cd sy da dang vé hé théng phép luat, ngdn
nglt phap Iy, tw duy phap Iy va vin héa tai chau Au, sy thanh cdng va
khéi lvgng cac luat dwoc chuyén héa & chau Au chirng té cho tinh hitu
dung cla chuyén hda phdp luat nhu |a mot céng cu cho cai cach phap

luat va su diéu chinh bang phép luat.
VAy trudc tién, can tra |0 cau héi, tai sao can chuyén héa phap luat? Co
thé tra |&i cau hoi nay nhu sau:

- Nghién ctru cac chinh sach va giai phap |ap phap cda nudc ngoai thuc
su 1a mét sy tuwdng thudng veé tri tué.
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- Nghién ctru nhitrng chinh sach va phap luat xuyén quéc gia lam ching
ta it chiu anh hudng cla tuv twdng dan tdéc minh Ia trung tdm hon. Viéc

nghién ctru mé réng hiéu biét clia chung ta va goi ra kha nang khai sang.
- Ngudi thong thai la ngudi hoc kinh nghiém tir ngudi khac.

- P& tiét kiém chi phi: thay vi ty [am luat, hdy “mua” nhirng luat d3 lam
san & nhirng noi khac.

- Tao tinh chinh danh thong qua viéc vay muwon tir nhirng dao luat
duoc coi 13 uy tin (hién dai, dugc lam tét...).

- Tdng cuwdng su hop tac gitra nén tai phan cho va nhan théng qua viéc
lam hai hoa hé théng phap luat (viéc nay cé thé thac day hoat dong
thuwong mai).

2. Nhirng hé théng phap luat ndo chiing ta c6 thé so sdnh?

C6 nhirng sy chia ré nhat dinh trong niém tin cta nhitng nha nghién ctru
so sanh. Mét trong nhirng niém tin d6 1a chi nhitng hé théng déng quy
hay twong tw mdi cé thé thu lgi tir kinh nghiém cda nhau, vi thé can cd
gang m& rong pham vi ctia nhitng hé théng thudc “ius commune mdi”
trong bdi cdnh cla mdt chdu Au mé rong. Tuy nhién, nhiéu hé théng
trong qua trinh chuyén tiép lai nhin sang va dwoc truyén cdm hing bai
nhitng nén tai phan ma hé thdng phap luat khac biét véi ho. Vay nén ly
giai nhirng diéu nay nhu thé nao? Nhitrng mé hinh da dang d6 co thuc sy
hitu ich khong? X ly nhitng bat cap ndy sinh nhu thé nao?

Watson, mot bac tién béi (guru) trong linh vire chuyén hda phép luat?,

cho rang cac quy dinh phap luat Ia tvong tw nhau & nhiéu noi, va rang

1 Ve phan tich thuat ngit nay, xin xem thém E. Ociirii, “Critical Comparative Law:
considering paradoxes for legal systems in transition” in [1999] 59 Nederlandse
Vereniging voor Rechtsvergelijking; also see E. Ociirli, “Law as Transposition”
[2002] 51 ICLQ 205-223, p.206.



“cho du la nguén goc lich st cha ching c6 nhu thé nao, nhiéu quy dinh
cla luat tw ¢ thé ton tai ma khéng cé bat c lién hé gan giii véi mét
dan téc nao, mdt thoi diém nao hay mét dia danh nao”. Ngai Basil
Markesinis thic giuc cac nén tai phan tang cwong tuwong tac tri thirc va
viéc vay muon tlr nhau. Vi thé, ngudi ta khdng can quan tdm dén cudc
tranh luan gilta tinh twong déng hay khac biét nira: ngudi ta cé thé
muon moi thi tir bat c&r dau.

Nhitng hoc gia khac ting hd quan diém cho rang chi cé nhitng khac biét
mdi giup chung ta cé nhirng bai hoc: chi cé nhitng khac biét méi giup
tang cwong hiéu biét phap luat trong x3 hoi.

Thé hién quan diém dirng gilta hai trwdng phai nay, Schlesinger chi ra
rang “so sanh nghia 1 xem xét va gidi thich nhitng diém twong dong
cling nhu khdac biét” va do d6, ngudi ta c6 thé nhan manh nhitng khac
biét hodc nhitng tuwong dong. Ong dé cap dén nhitng thoi ky so sanh
“chat loc” v&i viec nhan manh vao nhirng khac biét va nhitng thoi ky
duoc goila so sdnh “toan dién” tap trung vao nhirng diém tuong dong.
Schlesinger da déi 1ap khai niém “luat so sanh toan dién” véi khai niém
“luat so sanh chat loc” va 6ng két luan rang twong lai thudc vé “luat so
sanh toan dién”.

Tai chau Au, “nhitng ngudi chl treong tim ki€m mot ius commune”,
nhi*ng ngudi cd gang dé hoi nhap cac hé thong phdap luat véi nhau,
dang hudng dén mot thé gidi phap luat bao gbm nhirng diém twong
doéng, vi du nhuw Anh va Ai-len.

Nam & cuc déi 1ap 1a Legrand - ngudi cho rang chuyén héa phap luat
khong c6 mot chiat hiru ich nao: bdi vi cdc dao luat dwoc lam dé van
hanh trong mét moi trwong phap luat, van hda va x3 héi cia mot nudc
va no khoéng thé nao van hanh tuvong ty @ mét moi trudng khac.
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Zweigert va Kotz chi ra rang Rudolf Jhering da dua ra mot cau tra 1o
mang tinh khang dinh d6i vdi nhitng ai phan ddi viéc du nhap cac khai
niém nudc ngoai khi néi rang “Viéc chap nhan nhitng thé ché phap luat
nwdc ngoai khéng phai [a mot van dé vé tinh dan téc ma la van dé vé
tinh hi*tu dung va nhu cau. Khdng ai lai di bat 1ay mot thi tir xa khi ho
da c6 mot thir t6t bang hodc t6t hon & nwdc minh, nhung ciing khong
ai lai di tlr chéi cdy ky ninh (quinine) chi b&i vi cdy dé khéng moc trong
vuon sau nha minh”. Vi thé khi nhin vao cau héi vé su khac nhau gitra
hé thong théng luat va dan luit va nhdn manh dén tinh hitu dung, thi
van dé thyc sy & day khong phai 1a tir chdi cay ky ninh ma la dung nd
nhu thé nao. Dung vdi nudc? V&i nwdc hoa qua? Trong mot cai ly?
Cai c6c? Hay nhai? Hay nuét toan bd? Nhu vay van dé |a chdp nhéan
nhirng gi va k§ thudt chdp nhan nhu thé nao chi khdng phai la nguyén
tac chap nhan mot quy dinh hay gidi phap ma khéng cé cach nao dé

thuong thdo, chang han nhu viéc 4p dung mot chi thi cla EU.

Ngudi ta c6 thé két luan rang chuyén hoéa phdap luat cé thé dic biét cé
lgi cho ca bén nhan va bén cho. D&i vdi bén nhan, chuyén hda phap
luat mang dén kha nang nhin thiy duoc két qua cla luat s& chuyén
hdéa mang lai va khd nang diéu chinh dé phu hgp. Tuy nhién, thanh
céng cua chuyén hda phap luat thuc sy phu thudc vao cach thirc ma
hé théng phap lut cla nudc ti€p nhan lwa chon va chap nhan. Nhw
Kahn-Freund d3 canh bdo, chuyén héa phap luat cé thé dé dang thanh
céng nhung cd khi don gidn chi la su that bai. Tinh hitu dung va su can
thiét 13 nhirng diéu kién trung tdm déi vdi viéc nén vay muon gi. Mac
du Arvind d3 dung khi cho rang khéng cé hé thdng phap luat nao la tu
nhan cda chinh truyén théng cda minh, nhirng luat dwoc ndi luat hoa
thanh céng cé thé cho thay |a hiéu qua va chuyén hoa phap luat khéng
phai nhat thiét dan t&i su xda bd hoan toan ban sic qudc gia; twong lai
thudc vé sy “théng nhat trong da dang” hon 1a vé “thdng nhat théng

qua déng nhat va chuan héa”.



3. Chiing ta c6 dworc su gitp d& gi tir chuyén héa phap luat?

D3i v&i cac nha nghién ctru theo quan diém chuan tac, viéc nghién ctru
chinh sach va phap luat nudc ngoai déng vai trd nhuw mot cdng cu dé
phan loai cic hién twong phap luat va dé xac dinh liéu nhitng hién
twong gidng nhau cé thé duwoc giai thich bang nhitng nguyén nhan
giong nhau. D3i véi nhiéu luat su, viéc so sdnh cung cdp mét khudn
khé mang tinh phan tich dé xac dinh nhitng khéc biét vé phap luat va

nhitng diém cu thé.

Gan day hon, céc so sanh gitra cdc qudc gia déng vai trd nhu 1a nhitng
cdng cu dé€ hiéu biét tdt ho'n nhitng hé théng, cau tric va thé ché phap
luat khac.

Su phat trién cla hudng tiép can th& ba nay tring hop vdi sy gia tang
hop tac va xay dung mang ludi qudc té va lién nganh vé khoa hoc x3
hoi, v&n phat trién manh tir thap ky 1970 b&i nhiéu sang kién trén khap
chau Au. Uy ban chau Au d3 xay dung mot s6 chuong trinh quy mo 16n,
va nhiéu mang ludi va trung tdm quan sat d3 dugc thanh 1ap dé theo
ddi va bao cdo vé nhitng dién bién ctia phap luat, x3 hoi va kinh t& & cac
qudc gia thanh vién. Péng thoi, cdc co quan chinh phi va céc co quan
tai trg nghién clru d3 ngay cang quan tdm hon dén céc so sanh qudc
t€, nhu la mot cong cu dé€ dénh gia cac giai phap duoc sir dung dé doi
phd véi nhitng van dé chung hodc dé danh gia kha nang chuyén giao

céc gidi phap nay gilta cac quéc gia thanh vién.

4. Qua trinh so sanh chinh sach va phap luat nwéc ngoai
v@i trong nwéc dé hiéu va cudi cung 1a d€ chuyén héa
phap luat la gi?

Phwong phap khao sat hoac md ta von thudng cho ra nhitng két qua
danh gid mai nhat, thudng |13 giai doan dau tién trong bat c&t dy an

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences | 123



so sanh qudc t€ quy mé Ién ndo, chang han nhu nhitng dy 4n do cac
mang ludi va trung tdm quan sat chau Au trién khai. Cach ti€p can liét
ké dé so sanh thuong dugc sir dung & giai doan nay: dit liéu theo cac
tiéu chuan dinh trwdc duoc thu thap bdi cac cd nhan hodc nhém tir
nhitng tai liéu hién cé hodc cac nghién clru tin cay duwoc liét ké canh
nhau thuwong xuyén ma khéng duwoc so sanh mot cach hé théng. Mot
s6 dy an quy mo 1&n dugc thiét k& d& [am mau cho cac du an khac va
do d6 trong tdm la vao mirc d6 cb thé thay déi dugc quan sét tir cac tai

liéu thu thap & tirng quéc gia.

Nhitng du &n nhu vay st dung mot sd phuong phap: phwong phap
quy nap bat dau tir viec dua ra mot gia thuyét dwoc dinh nghia twong
ddi 16ng 1éo va tién dan tdi viéc chirng minh gid thuyét d6; phwong
phap dién dich, 4p dung mot ly thuyét chung cho mot treong hop
cu thé dé dién giai nhitng yéu td nao dé; phwong phap chirng minh,
duoc st dung dé khang dinh va sang loc mot ly thuyét. Thay vi viec mot
nha nghién cru hodc mét nhédm cac nha nghién ciru khdo sat bdi cdnh
clia riéng nudc minh va sau dé rat ra théng tin thi mét nha nghién ciru
hodc mdt nhém cia mot quéc gia sir dung “hudng ti€p can safari” dé
xac dinh van dé va gia thuyét nghién ctru va tién hanh nghién ciru &
nhiéu qudc gia, s dung cac m6 hinh thiét k& thir nghiém dé thu thap
va phéan tich nhirng dit liéu mdi. Phuong phap nay thuong duoc st
dung khi s6 quéc gia tham gia dy an |a mdt nhdm nhé va nghién cru
mang tinh dinh tinh, khi ma cdc nha nghién clru xem xét cidc van dé da
duoc xac dinh rd trong béi canh cda hai hodc nhiéu hon céc quéc gia,
va cac nha nghién ctru can cé hiéu biét sdu vé nhirng nudc minh tién
hanh nghién clru. Cach lam bao gém viéc két hop cac khdo sat, phan
tich di¥ lieu th cap cung véi nhitng quan sat cd nhan va dién giai cac

két qua tim duwoc trong nhitng béi cdnh xa hdi rong 1&n hon.



5. Lam sao dé xac dinh nhirng khai niém nao 1a chuyén
héa dwoc? Cac vi du vé chuyén héa phap luat

Cé ba loai khai niém cé thé chuyén hoéa duoc: cac khai niém ma rong,

cac khai niém dua trén chirc nang va cac khai niém phd bién.

Sy hinh thanh khai niém mé rong duoc thuc hién théng qua viéc liét
ké nhirng yéu té chung cla cac chinh sach va luat duoc nghién ciru.
Nhitng yéu t8 chung |a nhitng diém chung duoc tim thdy & nhitng
quy dinh phép luat khac nhau hodc mét phan cda cac quy dinh thudc
nhiéu hé théng khac nhau. Theo cach lam nay, tap hop cic quy dinh
cla tirng qudc gia ¢ thé dugc xac dinh thong qua cac thuat nglr phap
ly, vi du nhu cum tlr “Wohnungseigentum” cta Dirc va “copropriété
des immeubles batis” cia Phap. Hai khai niém nay c6 chung yéu té la
“apartment ownership” (s& hitu cdn hd) trong ti€ng Anh. Vi du sau day
minh hoa cho théng tin tlr nhirng khai niém ma rong. Nha nghién clru
50 sanh c6 thé dat canh nhau thuat ngi cia Dirc “Diebstahl” va khai
niém “trom cap” (theft) cla Anh “Bat c( ai lay dong san clia mot ngudi
khéac vdi y dinh st dung cho minh mét cach bat hop phéap sé bi trirng
phat ..”.2 “M6t ngudi pham tdi trdm cap néu nhu ngudi dé st dung tai
san thudc vé ngudi khac mot cach khdng trung thue nham muc dich
|ay tai san d6 vinh vién cho minh”. Trong cau dau tién, quy dinh phap
luat duoc xac dinh bang cum tir “Diebstahl” cla Dirc va trong cau the
hai, quy dinh phap luat dwoc xac dinh bang cum tir “theft” trong luat
cGa Anh. Nhitng thanh t6 chd quan va khich quan chung duoc xac

dinh qua viéc so sdnh nhitng quy dinh nay: “tai san” va “hanh dong lay”

2 “Wer eine fremde bewegliche Sache einem anderen in der Absicht wegnimmt,

dieselbe sich rechtswidrig zuzueignen, wird ... bestraft.”: Article 242
Strafgezetzbuch; see http://sunsite.informatik.rwth-aachen.de/germlaws/stgb/
p242.html.
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la nhitng thanh t6 chung cta hai khai niém nay va bo di yéu t6 “bat hop
phdp” va “khéng trung thuc”. Nhu vay cé thé két luan rang thuat ngit
“Diebstahl” cda Plrc va “theft” cda Anh c6 thé so sanh dwoc vdi nhau

va khai niém ma réng dugc sinh ra tir viéc liét ké nhirng yéu té chung.

Su hinh thanh céc khai niém dwa trén chirc ning dién ra trong mai
quan hé vdi cic van dé x3 héi ma cac quy dinh cha phdp luat 13 mét
giai phap dé x{r ly ching. Theo quan diém nay, diém khai dau cho viéc
so sanh khdng ndm trong luat ma & trong chinh van dé xa hoi can diéu
chinh. Vi du nhu “nhan nudi hoan toan” va “nhan nudi han ché&” Ia
nhitng khai niém cd kha nang ap dung dé x(r ly van dé tré em bi bé roi.
Cac khai niém dya trén chirc nang sinh ra ttr cach nhin nhan cta khoa
hoc x3 hoi. Quan diém nay ndm ngoai pham vi cac hé théng phdp luat
dang duwoc bai viet nay so sanh. Nhu vay, viéc chat loc tir khai niém cla
cac qudc gia can dugc thuc hién. Cac khai niém dua trén chirc nang la
dé dé cap dén nhirng quy dinh phap luadt mac du ching nén doc lap
hoan toan vé&i cac khai niém phap ly. Cac khai niém dwa trén chirc nang
lién quan tdi nhitng nhu cdu hay van dé thyc té & nhirng x3 hdi khac
nhau. Theo quan diém nay, cac quy dinh phap luat thudc céc hé théng
khac nhau sé cé tac dong mang tinh xa héi [én hanh vi cda con nguoi
dé nham dap &ng cac nhu cau cla x3 hdi. Nhu thé, cac nha nghién ctru
so sanh can phai xac dinh nhirng nhu cau hay van dé chung va nhitng
quy pham phép luat ndo | giadi phdp cho nhitng van dé chung dé. Cac
quy pham duoc coi sé la cac gidi phap chirng minh cho nhirng thong tin
cla khai niém dua trén chirc ndng. Nhirng tién d& nhan manh hudng
tiép can theo chirc ndng nay dwa dén diém khai dau cho viéc so sanh:
chang han nhu khai niém “apartment ownership” néu trén cho phép
cé sy so sanh quy dinh cla nhitng hé théng phép luat khac nhau lién
quan dén cung mot van dé hay nhu cau la thi€u nha &. Theo Zweigert

va Kotz, viéc xem xét chirc ndng x3 hoi l1a quan diém chung ma cac nha



nghién cru can cd. Hai vi cho rang quy dinh cla cac hé théng phap luat
khac nhau cé thé duoc so sanh néu nhu ching phuc vu cing mét chire
nang. Cac quy dinh phap luat cia moi x3 hdi déu co ban x& ly nhitng
van dé giéng nhau. Thay vi dat cdu hdi “Hién cé nhitng quy dinh nao
vé hgp dong ban hang trong luat nudc ngoai?” cac vi nay chd truong
dat cdu hdi “Luat nuwdc ngoai bao vé cac bén khoi nhitng bat ngd nay
sinh nhu thé nao?” Constantinesco phan déi quan diém cua Zweigert
va Kotz. Theo Constantinesco, cac khai niém vé chirc ndng clia Zweigert
va Kotz 13 qua réng va khéng duoc dinh nghia tét béi vi ching dé cap
dén méi quan hé nhan qua duoc an gidu gilra cdc quy pham phap luat
va viéc gidi quyét mot van dé xa hoi: tac dong doi vai xa hoi cla cac
quy dinh phap luat l1a khé xac dinh dugc, tuy nhién, nhuw vay trong
hau hét truvong hop, khéi niém vé chirc ndng cha Zweigert va Kétz kho
duoc sir dung thuc té. S& cé nhirng giai thich thém cho nhirng 1ap luén
b6 sung nay. Su hinh thanh cac khai niém dua trén chirc ndng dién ra
lién quan dén nhitng van dé xa hoi chang han nhu thiéu nha &, va cum

Ny

tlr “s& hiru can ho” la giai phap chira dung ham y |1a cac nha lap phap
quan tam tdi viéc xay dung nha chung cu. Nhu vay, cac nha nghién ciru
so sanh can khao sat tac dong déi vdi xa hoi cta nhirng quy dinh khac
nhau vé “s& hitu can hé”, dac biét la can khao sat tat ca nhirng tac dong
mong muén va khéng mong mudn cla céc quy dinh phap luat vé “sé&
hitu cdn hd”. Mét quy dinh nhu vdy cé thé thic day hanh vi cta cac
nha dau tu trong mot xa hoi nhwng chuwa chac d3 cé tac dong tich cuc
tuwong ty trong mot xa héi khac vi cd nhitng rao can daéi vai viéc thyc
thi ludt mét cach hiéu qua. Mot sé thiéu sét cta luat cd thé anh hudng
dén viéc ban hanh luit dé va hanh vi cla cdc nha dau tv tiém nang.
Ti I8 hanh vi tich cuc cia nha dau tw cé thé thay déi khac nhau trong
nhitng x3 hoi khdc nhau duogc khdo sat. Tinh trang dé cé thé lam cho

viéc xay dung céc khai niém duya trén chirc nang tré thanh mot quyét
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dinh tuy tién. Bén canh dd, nha nghién ctru so sanh con khéng han ché
& nhitng khai niém luat dinh vé “s& hiru can hd” bdi vi theo Zweigert va
Kotz, diém khéi dau cho viéc so sdnh khéng chi |13 viéc so sdnh van ban
luat. Néu nhu cé quy dinh khac cé thé gidi quyét van dé x3 hoi |a thiéu
nha &, thi nha nghién cltu so sanh phai maé rong nghién ctru tdi nhitng
khai niém dua trén chirc nang tuong tu, vi du nhu cac quy dinh vé xay
dung. Nhitng khdo sat mang tinh so sanh vé tac déng cla nhitng no
lwc 1ap phdp (st dung luat dé diéu chinh mot van dé x3 héi) can duoc
nghién ciru & nhiéu x3 hoi khac nhau. Mét nghién clru phirc tap nhw
vay phai xem xét triét dé cac quy dinh phdap luat dé cé thé xac dinh rang
céc hé théng phép luat khdc nhau cé thé so sanh bédi vi chiing phuc vu
cung chung moét chirc nang. Nhu d3 dé cap & trén, tac dong d6i vai xa
héi cia quy pham phép luat Ia khé xac dinh dugc. Cac khai niém dya
trén chirc nang clia Zweigert va Kétz c6 nhitng han ché cla ching bédi
vi mét mat cach ti€p can nay dwa vao mot sé gia dinh don gian hda lién
quan dén ma&i quan hé gitra nhu cdu hay van dé can giai quyét cla cac
xa héi khac nhau va mat khac Ia nhitng quy dinh cla nhirng hé théng

phap luat khac nhau.

Su hinh thanh cac khai niém phé bién dién ra 1a két qua cla viéc don
gian héa cac khai niém phap ly qudc gia. Cac khai niém phd bién chi
la nhirng tiéu chuin vé nhitng dic tinh chung ma cac khai niém phap
ly quéc gia dwoc so sanh cung cd. Mot vi du clda khai niém phd bién I3
“nhan nudi”, mét khai niém bao ham nhirng dac tinh chung la nhan nudi
“hoan toan” hodc “han ché&”. Khai niém phd bién |a nhitng tiéu chuan vé
nhitng dc tinh chung théng qua viéc chat loc tir nhitng dic trwng qudc
gia khdng cé dac trung tuong duong & hé théng phap ly khac duoc
nghién ctru. Nhirng ché tai cu thé déi vdi nhirng vi pham phdp luat I3
nhitng vi du cdia nhitng dic trung qudc gia nay. O day can chd y rang

cac khai niém phé bién la nhirng khai niém khéng dua trén chirc nang.



Theo quan diém nay, diém khdi dau cho viéc so sdnh chinh la viéc tim
ki€m tlr trong ludt, ch&r khdng phai trong cac van dé x3 hoi. Nhirng khai
niém phé bién khong phai la nhirng khai niém dya trén chirc nang, cling
khong phai la nhitng khai niém mad rong. Sy hinh thanh céc khai niém
phé bién khdng phai théng qua viéc liét ké cac yéu td chung duoc tim
thay trong tap hop cac van ban phap luat khac nhau. Nhitng khai niém
phé bién khong dugc sinh ra tir nhitng yéu t6 chung ma la tir nhirng tiéu
chudn duoc str dung phd bién trong khai niém cuta cac quéc gia. Su giéng
nhau vé tiéu chuan trong cac khai niém phd bién bao ham kha nang cé
thé so sanh gitra cadc quy pham phdp luat thudc cac hé théng phép luat
khac nhau. Nhitng khai niém phé bién cla Eltzbacher 13 nhitng khai niém
hoan toan khéng dwa trén chirc ndng va khong truc tiép tham chiéu dén
cac van dé x3 hdi. Eltzbacher khong doi hdi mot sy chat loc triét dé cac
khai niém cla cac qudc gia. Ong mudn tim kiém céac dic trung chung
thong qua viéc chat loc tir nhitng dic trwng qudc gia von khong cé diéu
tuwong duong trong hé théng phap luat khac dang duoc nghién ciru.
Ung ho viéc chit loc khdng hoan toan nay, Eltzbacher xay dung cac khai
niém phé bién dua trén nhitng dac trwng chung trong quy dinh phap
luat cha nhirng hé théng khac nhau. Vi du nhu dé chuan bi cho viéc
khao sat khai niém “nhan nubéi”, nha nghién ctru ngudi Phap nay da thira
nhan sy khac nhau giira cac khai niém quéc gia “adoption pléniére” va
“adoption simple” dé xac dinh pham vi ma éng mudn so sanh tir nhirng
hé thong khdc nhau. Sy phan biét nay la can c6 bdi vi khai niém so sdnh
nhan nudi hoan toan khéng dan chiéu dé&n cac quy dinh phép luat nuéc
ngoai tuong ing vai khai niém “adoption simple” cia Phap hay la “nhan
nudi han ché”. Néu d&t hai diéu 356 va 364 cia B luat dan sy cta Phap,
nha nghién cru so sanh cé thé thdy duwoc muc dich cha su phan biét
nay: “Nhan nudi 1a viéc trao cho mot dira tré mot méi quan hé cha me

va con b8 sung cho mai quan hé cha me va con ban dau cla dia tré;
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dra tré dwoc nhan nudi tam dirng khéng thudc vé gia dinh hay dong ho
clia minh, ..” va: “M&t dra con nudi van gitr dwoc tat ca cac quyén cla
minh trong gia dinh hodc noi nudi minh trudc do...”. Cau dau tién dé cap
dén nhirng tac déng ctia nhan nudi hoan toan, ciu thi hai lién quan dén
khai niém nhan nudi han ché. Nhitng khai niém nay cé nhitng mic do
khac nhau & mdi qudc gia. Vi viéc lwa chon mirc dd ctia khai niém nhan
nudi hoan toan, nha nghién clru sé loai bé tat ca cac hinh thirc nhan nubi
khong chdm dat tat cd cdc méi lién hé cda dia tré vai gia dinh sinh ra
minh. Hai khai niém nhan nudi hoan toan va nhan nudi han ché |a nhirng
khai niém phd bién cé thé dp dung & phap luat nwdc ngoai. Hon nita,
nhirng nhan dinh vé kha ndng cd thé so sdnh can phai dwoc kiém chirng
bdi vi nhitng tdc déng cu thé cla céc quy pham phap luat cé thé 1a nhitng
dac tinh qudc gia ma khdng cé diéu twong duwong trong hé thdng phap
luat duoc nghién clru khac. Viéc khong chon nhirng dinh nghia lap phap
gay kho khan cho viéc lya chon mét khai niém phé bién nham xac dinh
pham vi ma nha nghién ctru cd thé so sdnh céc hé théng phap luat khac
nhau. Trong trudng hop d6, viéc hinh thanh nhitng khai niém phé bién
phu thudc vao ciu tric cha cac hé thdng khai niém. Néu nhirng hé théng
nay cé cung cau truc, thi khd nang la nhitng khai niém phé bién cé thé
duoc tim thay. Tuy nhién, cic khai niém phé bién khé cé thé dugc sl
dung néu nhu thi bac trong cac hé théng phap luat la qua khac nhau vé
khai niém. So sanh vi tri cha cac khai niém trong hé théng th bac cla
ching 1a quan trong dé xac dinh méi quan hé gitta cdc khai niém nay,
song nhitng thit bac tuwong tu khdng bao dam bat ky su tuwong rng vé
khai niém dé bao dam kha nang cé thé so sanh gitra cac quy dinh cla cac
hé théng phap luat khac nhau. Mét dac tinh chung s& khéng thé duoc
tim thay néu nhu cac nganh luat khéng cho thay cé sy tuong irng & muirc
dd nao dé. Vi du nhu cum tir “real property” (bat dong san) trong tiéng
Anh va cum tir “biens immeubles” trong tiéng Phap la khéng cé déc tinh

chung vi khai niém cta Anh chd trong vao thd tuc trong khi khai niém



cla Phép chi trong vao tinh vat chat. Thyc té nay can tré nha nghién clru
so sanh trong viéc tim kiém déc tinh chung trong thi bac khai niém cua
nhitng hé théng phap luat twong rng. M6t vi du nita la khdng thé tim
thdy dac tinh chung trong khai niém “chattel mortgage” ctia Anh va khai
niém “hypothéque mobiliére” cGia Phap. Nha nghién ctru gap kho khan
khi tim ki€m mot khai niém twong duong bédi vi hai khai niém “chattel
mortgage” clda Anh va “hypothéque mobiliere” clia Phap thudc vé hai
nganh luat khac nhau. Thuc t& nay ham y rang nhitng khai niém phé bién
khong str dung duoc trong trudng hgp nay va nha nghién cru so sanh cé

thé can dén nhitng khai niém dwa trén chirc nang.

6. St dung luat chuyén héa clia nwé'c ngoai nhu thé nao?

Céc luat chuyén hda duoc st dung nhu |a cac nghién clru tinh huéng.
Tién hanh mot nghién ciru tinh hudng 13 khao sat mét diéu gi dé cé y
nghfa vuot ra ngoai cac ranh gidi cia nd. Cac nghién ctru tinh hudng
dugc sir dung nhu 13 co s& cho mot 1ap luan hay mot két luan cé thé
dugc dp dung & nhiéu hon mét hé théng phap luat. Nhu thé, viéc coi
CSA nhu mét nghién ctru tinh huéng bao gém viéc xem xét cic thé ché
cta khai niém nay cé thé khuyén khich hanh déng & nhitng nén tai
phan khiac.

C6 5 loai hinh nghién ctru tinh huéng: nghién ctru tinh huéng mang
tinh dai dién, dién hinh méi, khac biét, dic biét va hinh mau.

Nghién ciru tinh hudng mang tinh dai dién |a hinh thic ph6 bién nhat
bao gdbm viéc xem xét nhitng vi du dién hinh va chudn muc: chang han
nhu viéc nghién clru vé Toa 4n so thdm cta Phap. Nghién ctru tinh
hudng mang tinh dai dién thwong duoc sit dung dé thu thap thong tin
vé murc do hai hoa hoa luit qudc gia cha cac qudc gia thanh vién Lién
minh chau Au.
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Nhirng nghién ctru tinh huéng mang tinh dién hinh méi dwoc ky vong la
s& chuyén thanh tinh dai dién: nhiéu luat su cda EU nghién ctru sy phat
trién clia Toa an lién bang M{ nhu mét cach dé dién giadi cho tw duy ndng
dong clia Toa 4n Cong ly chau Au (EJC). Nhitng nghién clu tinh hudng
mang tinh dién hinh méi dwoc sir dung nhu [a cong cu dé nhin thay trudc
mot hién tuwong khac s& phat trién nhu thé nao. Tuy nhién né chira dung
nhitng rai ro b&i vi nhitng béi cnh khac chua chac da cho ra doi mot dién
hinh tuong tw. Méc du ridi ro nhu vay cé thé tré thanh mot thdm hoa déi
v&i nha nghién ctru, céc bai hoc cé thé dugc rat ra tir nhitng nha nghién
cru khac, nhitng ngudi ¢6 gang tim hiéu nhitng yéu t6 nao dan tdi sy thay

déi khdc nhau trong két qua cla nghién clru ban dau.

Nhirng nghién clru tinh huéng mang tinh khac biét bao gom viéc xem
xét nhirng tinh huéng ngoai Ié va khong dién hinh. Vi du nhu viéc
nghién cliru cac toa an hanh chinh cta Phap, Italia va Hy Lap. Nhitng
tinh hudng khac biét thuong dan téi nhitng két luan vé tai sao sy khac
biét lai ton tai va vé kha nang chuyén hda nhirng hién tuong khac biét

vao cac hé théng phap luat khac.

Nhirng nghién clru tinh huéng dic biét dwoc sir dung dé xac nhan liéu
mét ly thuyét 13 c6 phu hop hay khéng khi cac két ludn it mang tinh
phu hgp nhat. Phuong phép nay it dugc st dung trong luat, nhung co
thé xay ra khi mét nha nghién ciru muén xac nhan liéu ly thuyét vé tw
duy nang dong ctia ECJ la c6 phu hop khong.

Nhi¥ng nghién ctru tinh huéng hinh mau bao gom viéc xem xét nhirng
tinh huéng ma ban dau duoc coi 1a mang tinh dai dién nhwng sau dé
tr& thanh tinh hudng di dau trong loai hinh cia minh. B6 luat dan sy
cUa Phap ban dau duoc coi la mét trong nhirng bd luat cha cac qudc
gia theo hé théng dan luat. Tuy nhién, sau khi dwoc cac hé thong dan
lugt (nhu Italia va Hy Lap) sao chép, bd lut nay d3 tré thanh hinh mau.



Diéu dang chl y can nhé vé cac tinh huéng hinh mau 1a ching cé thé
duoc st dung tham khao cho viéc dién giai mot hién tugng, nhung
chung khéng thé duoc sir dung dé kiém chirng mét ly thuyét.

Vi thé& nha nghién cru can xac dinh loai hinh tinh huéng chuyén hda la

gi va sau d6 dua ra két luan.

7. Nhirng vin dé ma nha nghién ciru vé chuyén héa
phap luat gap phai

- Lira chon quéc gia: Nhirng chuyén déi theo huwdng ti€p cdn mang tinh
dién giai va chiu dnh hudng clia vin héa cé nghia la nhitrng yéu t& ngon
ngit va vin héa clng vadi nhitng khéc biét trong truyén théng nghién
ctru va cau truc hanh chinh khéng thé bi xem nhe. N&u nhitng van dé
nay khéng duoc gidi quyét, ching cé thé anh hudng dén chat luvong
cla toan dy an bdi vi nha nghién clru cé kha ndng mat kiém soat déi

V@i viéc xdy dung va phan tich nhitng bién s6 chu chét.

- Tiép can dit liéu: Viéc thu thap dit liéu bi anh hwdng manh mé bai
cac tap quan qudc gia. Ngudn dir liéu, muc dich thu thap dit liéu, tiéu
chuan duorc sir dung va phuong phap thu thap cé thé thay déi dang ké
gitra cdc qudc gia, va tiéu chuan dé ma héa dit liéu cé thé thay d6i theo
thoi gian. Trong mot sé linh viee, nhitng luu trit cda nha nwdc khong
ton tai hodc khdng cé duoc nhiéu. DI vdi mét sé chi dé, thong tin cé
thé duoc thu thap thudng xuyén qua cac khao sat duwoc chinh stra cho
phu hop & mét s6 quéc gia trong khi lai khd han ché & mét sé nwdc
khéc bai vi cht dé d6 khdong duoc nha lam chinh sdch & nudc d6é chay
cho 1am. Nhitng s6 liéu théng ké chinh thirc c6 thé dugc téng hop qua
c6 dong va co thé khéng duoc thu thap mét cach hé théng theo thoi
gian. Trong nhiéu nghién clru da qudc gia, ngudi ta danh nhiéu thoi

gian va n6 lyc dé thu hep viéc phan loai vao cung mdt co s& chung.
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- Cdc khdi niém va nhitng théng sé nghién ctru: Mac du c6 nhitng tién
bd dang ké trong viéc xay dung nhitng co s& dit liéu quéc té€ quy méd
lén duwoc hai hda hda chdng han nhu Eurostat, mang lai an tuwong rang
nghién ctru dinh lwong khéng con la van dé nita thi nhitng né luc so sanh
xuyén qudc gia van thudng duoc coi 1a khdng hiéu qua vi thi€u mot sy
hiéu biét chung vé nhirng khai niém trung tdm va béi canh x3 hoi cla
hién twong. Ngdn nglr 6 thé |a mot rao can I&n d6i véi hoat dong hop
tac qudc té hiéu qua bdi vi ching khéng don gian la phuong tién truyén
tai khadi niém ma 1a mot phan cda hé thdng khai niém, phan anh nhirng
thé ché, qua trinh tu duy, gia tri va y thirc hé; dong thoi viéc tiép can mot
chu dé cling nhu dién gidi chd dé dé sé thay d6i tuy theo ngdn ngit biéu
dat. Mac du xac dinh mot khoang thoi gian cé vé nhu la mot van dé don
gian déi vai mot nghién clru vé tudi tho, nhwng cé vé van van dé nay sinh
khi cac bé dit liéu quéc gia duwoc st dung. Nhirng van dé nay sé phirc tap
hon khi so sdnh dugc dwa trén nhitng phan tich thir cap tr nhitng bd
dir liéu quéc gia hién cd, bai vi khéng phai lic nao ciling ¢ thé ap dung
nhitrng tiéu chudn da dugc théng nhat mét cach déng nhat.
Mac du cé nhitng rao can d6i vdi viéc so sanh va chuyén hda phdap luat
xuyén qudc gia, so sanh cé nhiéu lgi ich:
® S0 sanh cé thé dan t&i nhitng hiéu biét twoi mai, tha vi va sau hon
vé van dé trong tdm dugc quan tdm & nhitng qudc gia khac nhau.
So sanh cé thé dan tdi viéc xac dinh nhitng khodng tréng trong kién
thirc va ¢ thé chi ra nhitng hudng di c6 thé ma nha nghién clru
trudc day chua biét tdi. So sanh cling cé thé lam cho phan tich van
dé dugc trong tdm hon vi cé nhitng géc nhin mai.
e Nhitng dy an xuyén qudc gia mang lai cho nha nghién ciru mot
céng cu xac dinh va minh hoa nhitng diém tuong déng va khac
biét, khéng chi & nhitng dac tinh duwoc quan sat cia mot thé ché,

hé théng hay cach 1am ndo d6 ma con & su tim kiém nhirng giai



thich c6 thé xét trén khia canh wa thich hay khéng wa thich cla
qudc gia. Cac nha nghién clru so sanh xuyén qudc gia budc phai co
gang ap dung nhitrng cach nhin khac nhau vé vin héa dé hiéu duoc
cach nght cha mét nén van hda khac va dé quan sat nén van hda dé
tlr quan diém cla ngudi ban dia dé rdi nhin lai vao nudc minh tir

goc nhin clla mot ngwdi quan sat tir bén ngoai cd ky nang.

8. Két ludn

- Chuyén héa phap luat |a mét qud trinh va mét san phadm cla viéc muon
cac khai niém, giai phdp va phap luat tir mot nén tai phan nwdc ngoai.

- Chuyén héa phép luat rat phé bién, ddc biét trong pham vi chau Au va
cd & ngoai chau Au nira.

- Cac nén tai phan cé thé muon tir bat c&r qudc gia va hé théng phap
luat nao, mién la ching cé chung nhu cau va tinh hitu dung: néi cach
khac, mién 13 hai nén tai phan dang c6 gang x{r ly cing mot hién tuong
xa hoi, va giai phap ma nwdc cho dat dwgc cling hitu ich tuvong tu &
nuwdc tiép nhan.

- Chuyén héa phap luat 1a van dé kho nghién ctru, xac dinh va thuc hién.
- Nhuwng nhitng lgi ich cha viéc muwon mét chinh sach, giai phap lap
phap d3 cho thay |a rat hiéu qud trén thuc té.

- Nhu thé, chuyén hda phap luat 1a mat trdn hang dau cha cong cudc
cai cach phdp luat trén thé gidi.

- EU ¢6 kinh nghiém phong phu vé chuyén héa phép luat va la mot hinh

mau cho viéc vay muon 13n nhau theo chiéu doc va giita cac qudc gia

mot cach thanh cong.
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EUROPEAN COUNTRIES’ POLICIES
ON LEGAL TRANSPLANTS

Helen Xanthaki

1. A cursory definition of legal transplants

The term “legal transplant” is loosely used to express the process and
product of transfer of a policy concept, a legal notion, or a legislative
solution from one jurisdiction to another. It is highly popular process
of successful law reform both within Europe but also internationally.

It carries enormous benefits but must be undertaken with care.

The aim of this presentation is to provide an overview on legal transplants
with specificfocus on Europe. Europeisaprime modelforlegal transplants
at two levels: cross-jurisdictional (namely from one European country to
another) but also vertically (from the EU to its Member States). In view
of the diversity of legal systems, legal languages, and legal mentalities
and cultures within Europe, the success and volume of legal transplants
in Europe constitutes evidence of the utility of legal transplants as a tool

of law reform and legislative regulation.

Why do it?

e Studyingforeign policies and legislative solutions is highly rewarding
intellectually.

® Studying cross-national foreign policy and legislation make us less
ethno-centric. It broadens our horizons and make us, potentially,
more enlightened.
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®* Wise is one who learns from the experience of others.

® To save cost: instead of making own laws, let’s buy ready-made

laws from elsewhere

® To generate legitimacy by borrowing laws considered prestigious

[modern, well made etc.]

®* To enhance cooperation between the lending and borrowing
jurisdictions through harmonisation of legislation [this can
promote trade].

2. Which legal systems can we compare?

There is a division of belief among comparatists. One belief is that
only convergent or similar systems can benefit from each others’
experience; hence the attempts to enlarge the catchment area of
systems covered by the “new ius commune”within the context of a
wider Europe. However, many systems in transition look at and are
inspired by jurisdictions whose legal systems are different from their
own. How can this be explained? Can such diverse models really help?
What about the ensuing mismatch between model and recipient?

Watson, the guru of transplants, claims that legal rules are equally at
home in many places, that “whatever their historical origins may have
been, rules of private law can survive without any close connection to
any particular people, any particular period of time or any particular
place”. Sir Basil Markesinis urges jurisdictions to increase intellectual
interaction and borrowing. Thus, one does not need to bother with
the debate between differents and similar: one can borrow anyting

from anywhere.

Others support the view that only differences teach us lessons:

differences enhance our understanding of law in a given society.



Taking the middle ground on this debate Schlesinger points out that
“to compare means to observe and to explain similarities as well as
differences”: thus, emphasis can be placed both on differences and
on similarities. He talks of periods of “contractive” comparison with
the emphasis on differences, alternating with periods of what might
be called “integrative” comparison, i.e., comparison placing the
main accents on similarities. Thus Schlesinger contrasts “integrative
comparative law” with “contractive or contrastive comparative law”.
His conclusion is that the future belongs to “integrative comparative
law”. Within Europe the “ius commune seekers”, trying to integrate
legal systems, are looking at a legal world which includes similars, i.e.
the UK and Ireland.

On the other extreme lies Legard who fails to see the utility of legal
transplants altogether: since law is made and functions within the
legal, cultural and social environment of the jurisdiction of origin, it

can never function equally well in a different environment.

Zweigert and Kotz point out that Rudolf Jhering gave the conclusive
answer to those who object to the foreignness of importations when
he said: “The reception of foreign legal institutions is not a matter
of nationality, but of usefulness and need. No one bothers to fetch
a thing from afar when he has one as good or better at home, but
only a fool would refuse quinine just because it didn’t grow in his back
garden.” So, reduced to the common law/civil law divergence question
and claims as to the futility of integration, it must be assumed that the
real questions cannot be about refusing quinine, but how one takes
it. With water? With another juice? In a thimble? A cup? Chewed?
Swallowed whole? Thus, the obstacle of mentalité must be to the
structure of what is accepted and the technique of how it is accepted,

rather than to the principle of the acceptance of a rule or solution on
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which, on the whole, there is no room for negotiation, such as in the

case of putting into practice an EU directive.

And so one can conclude that legal transplants can be exceptionally
beneficial both for the borrower but also for the lender. For the
borrower in specific they offer a unique insight in the results
produced by the transplants at the country of origin, thus affording
the opportunity to fine tune as needed. But the success of transplants
really depends on the manner in which they are selected and received
by the borrowing legal system. As Kahn-Freund warns, transplants may
be successfully injected or they can simply fail. Usefulness and need are
central qualifiers in what can be borrowed and if it will be successful.
Although Arvind is right in stating that no legal system is entirely a
prisoner of its own traditions, successfully “nationalised” transplants
can work wonders With a caveat: transplants do not necessarily lead
to a complete erasure of national eccentricities and national identities;
the future lies in “unity in diversity” rather than “unity through
uniformity and standardisation”.

3.Whattype of help do we derive fromlegal transplants?

For researchers adopting a normative perspective, the study of foreign
policies and laws have served as a tool for developing classifications
of legal phenomena and for establishing whether shared phenomena

can be explained by the same causes.

For many lawyers comparisons have provided an analytical framework

for examining (and explaining) legal differences and specificity.

More recently cross-national comparisons have served increasingly as
a means of gaining a better understanding of different legal systems,

their structures and institutions.



The development of this third approach has coincided with the growth
in interdisciplinary and international collaboration and networking in
the social sciences, which has been encouraged since the 1970s by
a number of European-wide initiatives. The European Commission
has established several large-scale programmes, and observatories
and networks have been set up to monitor and report on legal, social
and economic developments in member states. At the same time,
government departments and research funding bodies have shown
a growing interest in international comparisons, often as a means of
evaluating the solutions adopted for dealing with common problems

or to assess the transferability of solutions between member states.

4. What is the process of comparing the foreign and
home policies or laws in order to understand it and
ultimately transplants it?

The descriptive or survey method, which will usually result in a
state of the art review, is generally the first stage in any large-scale
international comparative project, such as those carried out by the
European observatories and networks. A juxtaposition approach is
often adopted at this stage: data gathered by individuals or teams,
according to agreed criteria, and derived either from existing materials
or new empirical work, are presented side by side frequently without
being systematically compared. Some large-scale projects are intended
to be explanatory from the outset and therefore focus on the degree

of variability observed from one national sample to another.

Such projects may draw on several methods: the inductive method,
starting from loosely defined hypotheses and moving towards their
verification; the deductive method, applying a general theory to a

specific case in order to interpret certain aspects; and the demonstrative
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method, designed to confirm and refine a theory. Rather than each
researcher or group of researchers investigating their own national
context and then pooling information, a single researcher or single-
nation team of researchers using the “safari” approach - may formulate
the problem and research hypotheses and carry out studies in more
than one country, using replication of the experimental design, generally
to collect and analyse new data. The method is often adopted when
a smaller number of countries is involved and for more qualitative
studies, where researchers are looking at a well-defined issue in two or
more national contexts and are required to have intimate knowledge
of all the countries under study. The approach may combine surveys,
secondary analysis of national data, and also personal observation and

aninterpretation of the findings in relation to their wider social contexts.

5. How do | identify transplantable concepts? Examples
of transpants

There are three forms of transplantable concepts: extensional

concepts, functional concepts and immanent concepts.

The formation of extensional concepts is the listing of common
elements that are present in the policies or laws under study. These
common elements are to be found at the intersection of different sets of
legal rules, or parts of rules, belonging to different systems. In this view,
the national sets of rules could be identified by means of legal terms,
e.g.the German “Wohnungseigentum” and the French “copropriété des
immeubles batis”. Without choosing any intension for the comparative
concept, the extensional concept of “apartment ownership” refers to
the common elements at the intersection. The following example will
illustrate the formation of extensional concepts. The comparatist may

juxtapose the following rules of German “Diebstahl” and of English



“theft”, respectively: “Whoever takes moveable property not his own
from another with the intention of unlawfully appropriating it to himself
shall be punished ...”, and: “A person is guilty of theft if he dishonestly
appropriates property belonging to another with the intention of
permanently depriving the other of it.” The first rule has been identified
by the German legal term “Diebstahl” and the second one by the term
“theft” in the English Theft Acts. 'The common elements have to be
found at the intersection of these rules. The comparatist may decide
that “property” and “appropriation” are common elements, intuitively
excluding “unlawfully” and “dishonestly”. One may conclude that the
German “Diebstahl” and the English “theft” are comparable since

extensional concepts result from the listing of common elements.

The formation of functional concepts occurs in relation to social
problems to which legal rules are a solution. In this view, the
starting point for comparison is not to be found in law itself but in
social problems. For instance, different rules of “full adoption” and
of “limited adoption” will be regarded as a means of solving the
problems of neglected children. Functional concepts arise from the
perspective of social science. This perspective is external to the legal
systems under comparison. Correspondingly, the complete abstraction
from national concepts must be achieved. Functional concepts are
expected to refer to legal rules although functional concepts should
be completely independent of legal concepts. Functional concepts
are related to factual needs or problems of different societies. In this
view, the legal rules of different systems would produce social effects
on human behaviour which, in its turn, is expected to meet the needs
of societies. Correspondingly, the comparatist has to identify common
needs or common problems and has to determine which legal rules
are solutions to these common problems. Legal rules considered to

be solutions justify the formation of the functional concept. These
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premises underlying the functional approach lead to the starting point
for comparison: the functional concept, e.g. “apartment ownership”,
permits the comparison of rules of different legal systems in respect
of similar needs or problems such as housing shortage. According to
Zweigert and Kotz, a social function is the common perspective the
researcher needs. They state that rules of different legal systems can
be compared if they serve the same function. In their view, the legal
rules of every society essentially face the same problems. Thus instead
of asking, “What formal requirements are there for sales contracts in
foreign law?”, they prefer to ask “How does foreign law protect parties
from surprise?”. Constantinesco rejects the standpoint held by Zweigert
and Kotz. According to Constantinesco, Zweigert and Kotz’s functional
concepts aretoo broad andill-defined. In order to test the comparability
assumption containing the functional concept, the causal relation
between legal rules and the resolution of a social problem needs to
be established. The social effect of legal rules is difficult to determine,
however, so in most cases Zweigert and Kotz’s functional concepts
have no empirical use. A further explanation will be given to clarify
these additional arguments. The formation of functional concepts
occurs in relation to social problems such as housing shortage, to
which, for instance, the rules of “apartment ownership” are solutions
assuming that the legislator cares about the building of apartments.
Consequently, the comparatist has to investigate the societal impact of
different sets of rules of “apartment ownership”. Specifically, one has
to investigate every desirable or undesirable effect of the legal rules
of “apartment ownership”. Such rules may promote the conforming
behaviour of investors in one society, but may not have the same
positive consequences in a different society because of impediments
to the law’s effective functioning. Illustrating one of the most important

impediments, some ignorance of the law may intervene between the



promulgation of the law and the behaviour of potential investors. The
rate of conforming behaviour may vary greatly in the societies under
investigation; this circumstance turns the formation of functional
concepts into an almost arbitrary decision. Besides, the comparatist
is not limited to those rules legally defined as rules of “apartment
ownership” since, according to Zweigert and Kotz, the starting point of
comparison should not be found in law itself. If different rules may solve
the social problem of housing shortage, the comparatist has to expand
his research to functional equivalents such as building regulations.
Comparative investigation of the effects of legislative attempts to use
law to solve a social problem requires research in various societies.
This complex research must show complete conformity to the rules of
law in order to establish that different legal systems can be compared
since they serve the same function. As intimated earlier, the social
consequences of legal rules are difficult to determine. Zweigert and
K6tz”s functional concepts have their drawbacks since their functional
approach rests upon several simplifying assumptions concerning the
relationship between needs or problems of different societies on the

one hand, and rules of different legal systems on the other.

The formation of immanent concepts occurs as a result of simplifying
national legal concepts. Immanent concepts are only criteria for
the common characteristics shared by the national concepts being
compared. An example of an immanent concept is “adoption”, a
concept which exclusively contains the shared characteristics of “full”
and “limited” adoption. Immanent concepts are criteria for common
characteristics by abstracting from national characteristics which do
not have counterparts in the other legal system under investigation.
Specific sanctions connected to violations of legal rules are examples

of such national characteristics. It should be pointed out here that
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immanent concepts are non-functional concepts. The formation of
immanent concepts does not require complete abstraction from
national concepts. In this view, the starting point for comparison should
be found in law itself, not in social problems. Immanent concepts are
neither functional concepts nor extensional concepts. As regards the
second distinction, the formation of immanent concepts is not the
listing of common elements to be found at the intersection of different
sets of legal rules. Immanent concepts do not result from common
elements but from criteria commonly used by national concepts. The
sameness of intension of immanent concepts entails the comparability
of legal rules belonging to different systems. Eltzbacher’s immanent
concepts are purely non-functional concepts without reference to
social problems. Eltzbacher does not require the complete abstraction
from national concepts. He prefers to look for common characteristics
by abstracting from those national characteristics which do not have
counterparts in the other legal system under investigation. Preferring
this partial abstraction, Eltzbacher bases the formation of immanent
concepts on common features within the legal regulation of different
legal systems. Preparing an empirical investigation concerning
“adoption”, the French researcher, for example, has to recognize the
distinction between the national concepts “adoption pléniere” and
“adoption simple” in order to determine the respect in which he wants
to compare different legal systems. This distinction must be made since
the comparative concept of full adoption does not refer to foreign
legal rules corresponding to the French “adoption simple” or limited
adoption. Juxtaposing articles 356 and 364 of the French Civil Code may
help the comparatist to find the intension for this distinction: “Adoption
confers on the child a filiation which substitutes for its original filiation;
the adopted child ceases to belong to its family of blood, ...”; and: “An

adopted child remains in his family of origin and conserves all its rights



therein, ...”. The first sentence refers to the effects of full adoption, the
second one concerns limited adoption. Different legal effects establish
the distinction between full adoption and limited adoption within the
French system. These national concepts have different intensions.
Choosing the intension of full adoption, the researcher will exclude
those forms of adoption which do not terminate all legal ties between
the child and his biological family. The two intensions of full and of
limited adoption are immanent concepts applicable to foreign rules.
Further, the comparability assumption has to be tested since specific
effects connected to legal rules could be national characteristics
without counterparts in the other legal system under investigation.
The absence of legislative definitions makes it difficult to choose an
immanent concept in order to determine the respect in which the
researcher can compare different legal systems. In a case of absence
of these definitions, the formation of immanent concepts depends on
the structure of the conceptual systems in which these concepts have
been embedded. If these systems show almost the same structures,
there is an indication that immanent concepts can be found. However,
immanent concepts are of no empirical use if the hierarchies of legal
systems are too divergent conceptually. Comparing the positions of
concepts within their respective hierarchies is important to determine
the relationship of these concepts but similar positions do not
guarantee any conceptual correspondence fixing the comparability of
the rules of different legal systems. A common characteristic cannot
be found if branches of law do not show sufficient correspondence at
higher and lower levels. E.g. “real property” in English law and “biens
immeubles” in French law are branches of law missing a common
characteristic at a higher, more general, level: while “real property”
looks to procedure, “biens immeubles” looks to substance. This fact

impedes the comparatist in his search for a shared characteristic at
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a lower, more specific, level in the conceptual hierarchies of the
respective legal systems. A common characteristic cannot be found
for the English concept of “chattel mortgage” on the one hand, and
the French concept of “hypotheque mobiliére” on the other. The
researcher is confronted with a gap when looking for a conceptual
equivalent since the English “chattel mortgage” and the French
“hypothéque mobiliere” belong to different branches of law. The lack
of a common characteristic at a higher, more general, level makes the
structure of the conceptual systems being compared too divergent.
This fact implies that immanent concepts are of no empirical use in this

case. Exceptionally, the researcher could prefer functional concepts.

6. How can | use foreign transplants?

Transplants are used as case-studies. To conduct a case-study is to
investigate something which has significance beyond its boundaries.
In contrast to cases, which have significance within their own legal
system only, case studies can be used as the basis of an argument or
conclusion which may apply in more than one legal systems. Thus,
using the CSA as a case-study involves examining an institution which

due to its originality may be the source of action in other jurisdictions.

There are five types of case-studies: representative, prototypical,
deviant, crucial and archetypal.

Representative are the most common form of case study and they
involve the examination of a typical and standard example of a wider
category: such as the study of the French Court of First Instance.
Representative cases are often used to collect information on the level

of harmonisation of the national laws of the Member States.



Prototypical are cases which are expected to become representative:
many EU lawyers study the development of the Federal Court of the US
as a means of interpreting the activism of the ECJ. Prototypical cases
are often used as a means o foreseeing how another phenomenon may
evolve. However, they are rather risky as other parameters may not
allow a development similar to the prototype. Although this mistake in
research could be catastrophic for the researcher, lessons can be learnt
from other researchers who may even attempt to understand which

factor/s led to the variation in the result of the initial research.

Deviant cases involve the examination of the exceptional and
untypical. Thus, it is interesting to examine the administrative courts
of France, Italy and Greece. Deviant cases often lead to conclusions on
why the deviation exists and on the possibility of transplantation of

this deviant phenomenon in other legal systems.

Crucial cases are used in order to verify whether a theory is valid
when conditions are least favourable to validity. It is rarely used in
law, but it may occur when for example a researcher wishes to verify
if the theory of the activism of the ECJ is valid even in the notoriously

minimalist area of CFSP.

Archetypal cases involve the examination of cases which, although
they were initially considered representative, develop as a leader in
their category. The French Civil Code was initially seen as one of the
codes in civil law countries. However, having been copied by a number
of civilian legal systems (like the Italian and the Greek), it has become
archetypal. What is important to remember about archetypal cases is
that they can be used as a point of reference for the interpretation of
the phenomena which they bear, but they cannot be used as a means

of testing a theory.
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And so the researcher needs to identify what type of case study the

transplants is. And then draw conclusions on that basis.

7. Problems encountered by researchers of legal
transplants

- Choice of countries: The shift in orientation towards a more
interpretative, culture-bound approach means that linguistic and
cultural factors, together with differences in research traditions and
administrative structures cannot be ignored. If these problems remain
unresolved, they are likely to affect the quality of the results of the
whole project, since the researcher runs the risk of losing control over

the construction and analysis of key variables.

- Access to data: Data collection is strongly influenced by national
conventions. Their source, the purpose for which they were gathered,
the criteria used and the method of collection may vary considerably
from one country to another, and the criteria adopted for coding data
may change over time. In some areas, national records may be non-
existent or may not go back very far. For certain topics, information
may be routinely collected in tailor-made surveys in a number of the
participating countries, whereas in others it may be more limited
because the topic has attracted less attention among policy-makers.
Official statistics may be produced in too highly aggregated a form
and may not have been collected systematically over time. In many
multinational studies, much time and effort is expended on trying to

reduce classifications to a common base.

- Concepts and research parameters: Despite considerable progressin
the development of large-scale harmonised international databases,

such as Eurostat, which tend to give the impression that quantitative



comparisons are unproblematic, attempts at cross-national
comparisons are still too often rendered ineffectual by the lack of a
common understanding of central concepts and the societal contexts
within which phenomena are located. Agreement is therefore
difficult to reach over research parameters and units of comparison.
Language can present a major obstacle to effective international
collaboration, since it is not simply a medium for conveying concepts,
but part of the conceptual system, reflecting institutions, thought
processes, values and ideology, and implying that the approach to
a topic and interpretations of it will differ according to the language
of expression. Although defining a time span may appear to be a
simple matter for a longitudinal study, innumerable problems can
arise when national datasets are being used. These problems are
compounded when comparisons are based on secondary analysis
of existing national datasets, since it may not always be possible to

apply agreed criteria uniformly.

Although the obstacles to successful cross-national comparisons and

legal transplants may be considerable, so are the benefits:

® Comparisons can lead to fresh, exciting insights and a deeper
understanding of issues that are of central concern in different
countries. They can lead to the identification of gaps in knowledge
and may point to possible directions that could be followed and
about which the researcher may not previously have been aware.
They may also help to sharpen the focus of analysis of the subject

under study by suggesting new perspectives.

® Cross-national projects give researchers a means of confronting
findings in an attempt to identify and illuminate similarities and

differences, not only in the observed characteristics of particular

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences | 159



institutions, systems or practices, but also in the search for possible
explanations in terms of national likeness and unlikeness. Cross-
national comparativists are forced to attempt to adopt a different
cultural perspective, to learn to understand the thought processes
of another culture and to see it from the native’s viewpoint, while
also reconsidering their own country from the perspective of a

skilled, external observer.

8. To conclude

® Legaltransplantsis the process and product of borrowing concepts,

solutions, and laws from foreign jurisdictions.

® They are very common, especially within Europe but also outside

of Europe.

® Jurisdictions may borrow from any country and any legal system,
provided that they share the same need and usefulness: in other
words, provided that the two jurisdictions are attempting to address
the same social phenomenon and that the solutions reached by a

lending system are equally useful in the borrowing system.
e |egal transplants are difficult to research, identify, and transplant.

® But the benefit of borrowing a policy or legislative solution with
real evidence of how it has worked in practice is really exceptional.

® Asaresult, legal transplants are at the forefront of law reform worldwide.

® The EU hasimmense experience in legal transplants and constitutes
an excellent model of successful cross-border and vertical

borrowing.



KINH NGHIEM CHUYEN HOA PHAP LUAT
TRONG HOAT DONG LAP PHAP &' CHAU Au

Helen Xanthaki

Céc nha soan thao luat muogn cac thé ché, gidi phap 1ap phdp va van
ban phap luat cla cac co quan tai phan nwdc ngoai (cap quéc gia, EU va
qudc t&) nhu mot cong cu dé thuc day va xay dung phdp luat mot cach
nhanh chéng va hiéu qua. Tuy nhién, nhitng ly thuyét phéap lut so sanh
da duoc xac 1ap vé tinh chinh ddng hay nhi*rng han ché cta chuyén héa
phdp luat vin chua dwoc chid y day dd. Bao cdo nay st dung nhirng ly
thuyét thinh hanh vé luat so sdnh vao viéc soan thao phap luat. Muc
dich 1a nham théng tin cho cac nha soan thao phap luat vé nhirng cach
lam t8t nhat vé chuyén hoda phdp luat cling nhw dwa ra nhitng goi y lién
quan dén nhirng han ché ddi v&i nha soan thdo, gdép phan vao hoat

doéng 1ap phap hiéu qua cta cac nén kinh té dang phat trién.

1. Khi nao chuyén héa phap luat dwoc sir dung trong
quy trinh lap phap?

Khi du thao cdc dao luat, nha lam chinh sach va nha soan thdo st dung
kinh nghiém nudc ngoai nhw mét céng cu xac nhan hodc phd nhan méi
lien hé nhan qua gitra lwa chon chinh sach dang duoc can nhac vai két
qua cua viéc ap dung lua chon chinh sach dé & mot noi nao dé. Muc

dich cla viéc lam nay bao gébm viéc hai hoa hdéa phép luat, cai cach

1  XemthémJ.H.M.vanErp, “The use of comparative law in the legislative process”,
Netherlands Reports to the 15th International Congress of Comparative Law,
Bristol 1998, http://www.library.uu.nl/publarchief/jb/congres/01809180/ n15/
b3.pdf , p36.
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phap luat, thic day nhitng chuyén bién vé kinh té, xa hoi, tim kiém
cdc gidi phap d6i vdi nhirng van dé cu thé cta luat trong nudc, xda di
nhitng khéc biét gilta cac hé théng phap luat & nhitng khu vuc xung
dot, hodc tim kiém nhirng géc nhin mai déi vai luat trong nwdc hodc
cac chudn muec ly thuyét.? Trong qud trinh tim kiém nhirng Iwa chon
chinh sach t6t nhat dé d&i phé véi tinh trang tac nghé&n & céc trung tam
d6 thi, cdc nha soan thao luat nwdc ngoai d3 can nhac phi chéng tac
nghé&n khu viuc Ludn Don va st dung kinh nghiém cta Anh trong viéc
ap dung khoanh viung tac ngh&n & Luan B6n. Muc dich cta ho 1a dé
chirng minh cho hodc phan bac nhitng nhan dinh ban dau daéi véi viéc
ap dung phi tdc ngh&n nham lam gidm tac ngh&n & khu vy trung tam
cla cac d6 thi. Yéu cau chirng minh cho nhitng nhan dinh nay cé thé
dan dén viéc chuyén héa cac quy dinh vé ap dung phi tac ngh&n nhu I3
mot lua chon chinh sdch, ma vé phan minh lya chon chinh sach dd lai
c6 thé& dan i viéc chuyén héa khai niém ciing nhu phéap luat ctia Anh

@ nudc ngoai.

2. Nhirng hé thong luat nao cé thé dwoc sir dung nhw
I3 ngudn ctia chuyén héa phap luat?

Trong thirc tién hoat déng 1ap phép tai phwong Tay hién nay, khi phai
soan thdo céc dinh huéng déi véi cac ludt méi, cdc nhém soan thao
thuwdng nhin sang nhirng quéc gia ma hé théng phap luat, ngén ngit va
truyén thdng phdp ly quen thudc véi ho, chl yéu nhu mét céch thire dé
danh gia mirc do hai hoa hoda clia nhirng giai phap da duoc chon lya so
vdi thuc tién qudc t&.3 Do d6, cac qudc gia phat trién phuwong Tay cé

2 Xem thém S. Corcoran, “Comparative Corporate Law Research Methodology”
[1996] 3 Canberra Law Review, pp. 54-61, at 56.

3 Xem thém J.H.M. van Erp, “The use of comparative law in the legislative process”,
http://www.library.uu.nl/publarchief/jb/congres/01809180/15/b3.pdf, pp.36-37.



xu hudng lva chon phuong phdp chuyén héa tao dwoc tinh chinh danh
cla Miller (legitimacy generating transplants).* & nhitng qudc gia
dang phat trién hién tai, cdc nhdm soan thao cé xu hudng chap nhan
ky thuat lap phap do cac nha tai trg nudc ngoai gidi thiéu.> Néi cach
khac, ho cé xu huéng lra chon hodc 1a phuong phép chuyén hoa tiét
kiém chi phi cia Miller hodc phwong phap chuyén héa chiu anh huéng
cla bén ngoai ctia Miller (Miller’s externally dictated transplants).® Ai
dd cé thé tu hdi liéu mdt nhdm soan thao cd thé di xa dén dau trong
viéc truy ddu mot lwa chon chinh sach, mot khai niém hay mét dao
luat dugc chuyén hda mot phan hodc toan bd trong trat tu phap luat

qudc gia.

Cau tra 101 cho cau hdi nay cé thé dugc tim thay trong cac ly thuyét
luat so sénh, tuy nhién nhirng ly thuyét nay khong gitp duwa ra duoc
mot cau tra |6i hoan thién. Watson, mot bac tién bdi (guru) trong linh
vue chuyén héa phap luat’, cho rang cac quy dinh phap luat 13 twong
tw nhau & nhiéu noi, va rang “cho du 1a ngudn gdc lich st ctia ching cé
nhu thé nao, nhiéu quy dinh cla luat tw cd thé ton tai ma khong cé bat

ct lién hé gan gilii véi mot dan tdc nao, mét thoi diém nao hay mét dia

4 Xem thém J. M. Miller, “A typology of legal transplants: using sociology, legal
history and argentine examples to explain the transplant process” [2003] 51
American Journal of Comparative Law, pp.842-885, at 849 and 854.

5 Xem thém E. Oriicli, Law as transposition” [2000] 52 International and
Comparative Law Quarterly, pp.205-223, at 219.

Xem thém J. M. Miller, op.cit., pp.845 and 847.

V@ phan tich thuat ngi¥ nay, xin xem thém E. Ociirii, “Critical Comparative Law:
considering paradoxes for legal systems in transition” in [1999] 59 Nederlandse
Vereniging voor Rechtsvergelijking; also see E. Ociiri, “Law as Transposition”
[2002] 51 ICLQ 205-223, p.206.
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danh nao”. Legrand,® Kahn Freund® va nhém Seidmans*! lai phan doi

viéc ap dung chuyén hda phép luat.

Twong tw nhu vay, mdt s6 nha luat hoc so sanh 1ap luan rang chi cé
nhitng hé théng dong nhat hodc twong ty nhau cé thé dugc hudng loi
tlr kinh nghiém cGa nhau. Nhitng quéc gia gidbng nhau thi phai dugc so
sanh vdi nhau.'? Nhitng quéc gia giéong nhau dugc dinh nghia la nhirng
qudc gia dang & trong giai doan phat trién giéng nhau.’* M6t nhom 1én
hon cac nha luat hoc so sanh dwong dai ing ho quan diém rang chi cé

nhitrng khac biét mdi gitp tang cuong hiéu biét phap luat trong x3 hoi.™*

Thé hién quan diém dirng gitra hai trudng phai nay, Schlesinger chira
rang “so sanh nghia 1 xem xét va gidi thich nhitng diém twong dong
cling nhu khac biét” va do do, ngudi ta c6 thé nhan manh nhitng khac

biét hodc nhitng twong dong. Schlesinger két luan rang twong lai thudc

8 Xem thém A. Watson, “Legal Transplants and Law Reform” 92 [1976] LQR 79,
at 80; also see A. Watson, Legal Transplants: An Approach to Comparative Law
(1974, Scottish Academic Press, Edinburgh); Alan Watson, “Legal transplants and
European private law”, lus Commune Lectures on European Private Law, no 2.

9  Xemthém P. Legrand, “The Impossibility of Legal Transplants” [1997] Maastricht
Journal of European and Comparative Law 111.

10 Xem thém O. Kahn-Freund, On Uses and Misuses of Comparative Law, 37 [1974]
Mod. L. Rev. 1, at 7.

11 Xemthém A. and R. Seidman, State and Law in the Developing Process: Problem
Solving and Institutional Change in the Developing World (1994, Macmillan
Publishers, UK), pp.44-46.

12 Xem thém H. Gutteridge, Comparative Law (1949, Cambridge University Press,
Cambridge), p.73; also see Buckland and McNair, Roman Law and Common Law
(1936, Cambridge University Press, Cambridge).

13 C. Schmidthoff, “The Science of Comparative Law” [1939] Cambridge Law
Journal p.94, at 96.

14 See F. Teubner, “Legal Irritants: Good faith in British law or how unifying law
wends up in new divergences” [1998] 61 MLR 11; also see JWF Allison, A
Continental Distinction in the Common Law: A Historical and Comparative
Perspective on English Public Law (1996, Clarendon Press, Oxford), p.16.



vé luit so sdnh mang tinh toan dién (integrative comparative law) va
dwa ra ius commune (tén ca dao luat ma cac khu vire cia chau Au déu
c6 trudce khi dién ra phong trao phap dién héa — ND) clia EU nhu 13 vi
du vé sy tich hgp cla cac hé théng luat gidng va khac nhau.* Jhering,
Zweigert va Kotz'® xem xét cau hdi vé kha nang so sanh théng qua ldng
kinh twong ddi cla kha nang ap dung.” “Viéc chdp nhan nhirng thé
ché phap luat nudc ngoai khdng phai la mot van dé vé tinh dan téc ma
la van d@ vé tinh hitu dung va nhu cau. Khéng ai lai di bat 1ay mot the
tr xa khi ho d3 c6 mot thir t&t bang hoidc tét hon & nwdc minh, nhung
cling khong ai lai di tir chdi cdy ky ninh (quinine) chi bdi vi cdy d6 khéng
moc trong vuon sau nha minh”.®

Chinh ly thuyét vé kha nang ap dung cé vé nhu dang phuc vu cho céc
nhdm soan thao trong giai doan toan cau hda vé phap ludt mang tinh
héi nhap hién nay, mac du hién nay viéc s&r dung cac phan tich mang
tinh x3 hodi trong hoat ddng 1ap phap dwoc giam thiéu.'® Trong thoi dai
ma cac nghj vién déu cé chuong trinh 1am viéc day ddc va cdc nha soan
thao duoc yéu cdu phai ra dwoc ban dy thao véi tdc d6 nhanh chua
tirng cd, thi cdc nhém soan thdo phai duoc trang bi kha ndng tim kiém
nhitng giai phap da cé san véi két qua d3 duwoc chirng minh & mét noi

15 Xem thém Schlesinger “The common core of legal systems: an emerging subject
of comparative study” in K. Nadelmann, A. von Mehren and J. Hazard (eds.)
XXth Century Comparative and Conflicts Law, Legal Essays in Honour of Hessel E.
Yntema (1961); also see Schlesinger “Research on the general principles of law
recognised by civilised nations” [1957] 51 Am.J.Int.L. 734.

16 See Zweigert, K. und H. Koétz, Einfihrung in die Rechtsvergleichung, 3.
neubearbeitete Auflage (1996, J.C.B. Mohr, Tibingen).

17 Xem K. Zweigert and K. Sier, “Jhering’s influence on the development of
comparative legal method” [1971] 19 Am.J.Comp.Law 215-231.

18 Xem K. Jhering, Geist des rémischen Rechts (1955, Volume 1), pp.8-9.

19 XemJ. Brown, A. Kudan and K. McGeeney, “Improving legislation through social
analysis: a case study in methodology from the water sector in Uzbekistan” 5
[2005] Sustainable Development Law and Policy 49-57, at 49.
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nao dé, trong cac hé thong phap luat twong tu hodc khac biét véi nwdc
minh. Ky nguyén toan cau hoda vé phap luadt mang tinh héi nhap hién
nay,? dwoc dac trwng bdi cac van dé xuyén qudc gia va doi hdi nhirng
giadi phdp xuyén quéc gia, thi nhitng hudng ti€p can xuyén qudc gia
mang tinh tich hgp khéng con la nhitng giai phap mang tinh xa xi nita
ma d3 13 gidi phap thuc té. Viéc budn ban cac bd phan co thé ngudi,
tdi pham cd t6 chirc, khiing bé, hay téi di nhi d3 xuyén qua cac bién gidi
qudc gia va do d6 can nhirng gidi phap xuyén quéc gia. Viéc mugn cac
phuong phap da duwgc dp dung & dau dé chi don gian giip nhdom soan
thao dé xuat hodc s&t dung nhirng chinh sidch hodc gidi phap lap phéap
ma ho cé thé thay ré duoc két qua du kién. Nhu thé, viéc di vay muon
cé thye sy con la van dé nira khéng?

Khong phai 13 trén nguyén tac. Tuy nhién, mot ly thuyét phu hop véi
hwdng tiép can ty do cla Watson la ly thuyét vé kha ndng 4p dung cla
Zweigert va Kotz. Piéu quan trong khi lwa chon mot hé théng phép
luat dé xem xét thuc hién chuyén hda phap luat khong phai la tinh
tuwong déng cla nhitng dic trung cla hé thdng d6 vdi hé thdng phap
luat cha nuéce tiép nhan ma chinh |13 kha ndng dp dung cla dé xuat lap
phap dé. Néu nhu chinh sach, khai niém hay mot dao luat cda mot hé
théng phdp luat nwdc ngoai co thé gitp ich cho nwdc tiép nhan thi khi
d6 ngudn goc cua luat dwoc chuyén hda dé chang con nhiéu y nghia
nita.2! Mién 13 viéc chuyén hoéa phap luat cé thé phuc vu nhitng nhu
cau x3 hoi can giadi quyét, thi luat dwoc chuyén hda cé thé van hanh t6t

trong moi trudng phap ludt méi. Trén thyc té, viéc chuyén hoéa phap

20 Xem L. A. Mistelis, “Regulatory Aspects: Globalization, Harmonization, Legal
Transplants, and Law Reform — Some Fundamental Observations” 34 [2000] 3
International Lawyer 1059.

21 Xem S. Zhuang, “Legal Transplantation in the People’s Republic of China: A
Response to Alan Watson” [2006] European Journal of Law Reform, pp. 215-
236, at 223.



luat nudc ngoai vao bdi canh qudc gia cd thé thiac ddy vai trod ban dia
héa cta nhirng ludt dwoc chuyén hdéa nhw l1a nhirng rao can chéng lai
qua trinh toan cau hda hoang dai hay chi nghia thuc dan vé phéap luat
hién dai.?

Khdng néi dén viéc gidi quyét nhitng van d& ma nha soan thao gap phai
thi nhitng ngudi dua ra ly thuyét vé kha nang dp dung nay muén cé
ciu tra 1&i cho mdt ciu hoi twong d6i khé 1a: nhu ciu x3 hdi ndo ma du
luat s& diéu chinh? Trong mot quy trinh 1ap phép ly twdng, trong d6 ¢
nhirng dinh hudng vé viéc xac dinh nhirng van dé trong x3 hoi can diéu
chinh va nhi*ng cudc thao luan dé dwa ra cac giai phap khac nhau,?
nha soan thdo ngay |ap tirc c6 thé két ndi hién tuong can giai quyét vdi
giai phap duwoc lwa chon. Trong treang hop khi muc dich cla dao luat
ban dau d3 duoc giai thich rd rang trong céc tai liéu gidi trinh, van dé
kha ndng ap dung cé thé duoc gidi quyét dé dang. Tuy vay, quy trinh
lap phap khéng phai lic nao ciing la ly twdng. Thuwong thi nhirng dinh
huwdng soan thao la dé noi tdi gidi phap ma cac nha lam chinh sach
da chon hon |a dé gidi quyét nhu cau x3 hoi. Trong nhiéu trwdng hop,
nhu cau x3 hdi dwoc an di va chi xuat hién trong céc tai liéu giai trinh
va nhitng tai liéu nay thi khéng han d3 duoc st dung rong rai.?* Trong
nhirng tinh huéng dé, nhiém vu cha nha soan thao |a xac dinh nhu cau
xa hoi bi an gidu dé va xem xét viéc gidi quyét nhu cau dé nhu mot tiéu

chuan cho tinh phu hop véi hé théng phap luat nuwdc minh cling nhw

22 Xem R. Petrella, “Globalization and Internationalization: The Dynamics of the
Emerging World Order” in R. Boyer and D. Drache (eds.), States against Markets:
the Limits of Globalization (1996, Routledge, London and New York), p.132.

23 D. E.Elliott, “Getting better instructions for legislative drafting”, Just Language
Conference, 21 October 1992, Victoria, British Columbia, http://www.
davidelliott.ca/papers/getting.htm#8.

24 G. Bowmann, “Legislation and Explanation” [2000] Loophole, www.opc.gov.au/
calc/docs/calc-june/audience.htm.
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dé bao vé cho viéc ap dung luat chuyén hda cé vé nhu sé phirc tap, dic
biét 13 néu nhu nha soan thao bi chi phdi bdi nhitng nguoi 1a luat sw

thuan tay.?

3. Nhirng gidi phap lap phap cé thé ap dung chuyén héa
phép luat duoc xac dinh nhuw thé nao?

Trong qua trinh |4p phédp, nha soan thao cé thé dp dung chuyén hda
nhirng giai phap chinh sach, khai niém hay van ban luat. Néi cach khac,
mot hé théng phap luat thi€u nhitng dao luat vé rlra tién hay tham
nhiing cé thé quyét dinh mugn khai niém tir nhirng hé théng luat khac
va chap nhan khai niém rira tién hay tham nhiing cla nhitng hé théng
dé. Trong quéd trinh muon khéi niém tir cac hé théng luat nudc ngoai
v8n dugc soan bang tiéng nwdc ngoai, cac nha soan thao cé thé dua ra
nhirng Iwa chon va quyét dinh cé dua vao hay bo ra nhirng thuat ngit
nudc ngoai. Viéc lam nay bao ham qua trinh lya chon nhitng thuat
ngtt, khai niém duoc sir dung & nhirng noi khac trong qua trinh chuyén
héa. Vi nhu quyét dinh vé viéc liéu cé nén can nhac dao luat Diebstahl
clia Dire khi soan thdo vé Luat chéng trdm cép (theft) cia Anh 13 mét
lwa chon nhu thé. Muc dich cda lua chon nay la tao ra mét khai niém
mang tinh so sdnh téng quat ma cdc nha soan thdo cd thé st dung dé

thuc hién nhitrng phan tich so sanh cé y nghia.

4. Vay muon dinh nghia hay khai niém bang cach nao?

Céc dinh nghia hay khai niém cé thé dwoc vay mugn bang cach so sanh
gilra trat tv phap luat nuwdc ngoai véi trat tuy phap luat nwdc minh.

25 For an analysis of causality in sociological research see C. Ragin and D. Zaret,
“Theory and method in comparative research: two strategies” 61 [1983] Social
Forces 731-754.



Tire la xac dinh nhitng thanh t6 trong khai niém cuta luadt nwdc ngoai
va viéc nhitng thanh t6 nay sé duoc st dung nhu thé nao cho luat
trong nwdc. Mot cach lam nira 1a liét ké nhirng thanh t6 gidng nhau
xuat hién trong khai niém clia mot s6 hé théng phép luat khac nhau.?®
Chung ta xem xét lai vi du vé thuat ngir cla Dirc “Diebstahl” va khai
niém “an trom” (theft) cda Anh. “Bat c( ai |1dy ddng san clla mot nguoi
khéac vdi y dinh st dung cho minh mét cach bat hgp phéap sé bi trirng
phat ...”.” “Mét ngudi pham tdi an trdm néu nhuw ngudi do st dung tai
san thudc vé ngudi khac mot cach khdng trung thyc nham muc dich
|ay tai san d6 vinh vién cho minh”. Trong ciu dau tién, quy dinh phap
luat duoc xac dinh bang cum tir “Diebstahl” cla Dirc va trong cau the
hai, quy dinh phap luat dwoc xac dinh bang cum tir “theft” trong luat
cGa Anh. Nhitng thanh t6 chi quan va khach quan chung duoc xac
dinh qua viéc so sanh nhitng quy dinh nay: “tai san” va “hanh dong
lay” 1a nhitng thanh t& chung cda hai khai niém nay. “Bat hop phap”
va “khéng trung thuc” khéng phai 1a nhitng thanh té chung va do dé
khéng dwoc dua vao danh sach nhirng thanh t6 can thiét cho viéc xem
xét dé xay duwng khai niém. Vay két qua cua viéc phan tich so sdnh cac
khai niém Diebstahl va Theft la gi? Trwdc hét, trén co s& nhitng dic
tinh chung cda ching, cé hai khai niém dé chi cung mot vi pham: mét
quy pham chuyén héa khéng nhat thiét phai giéng nhu khai niém duorc
néu trong hai hé théng tai phan nay. Nhwng viéc diéu chinh luat quéc
gia ¢ thé I3 can thiét dé xr ly nhitng thanh t& khdng giéng nhau cla
cac khai niém.

26 See C. Van Laer, “The applicability of comparative concepts” 2 [1998] EJCL,
http://www.ejcl.org/22/art22-1.html.

27 “Wer eine fremde bewegliche Sache einem anderen in der Absicht wegnimmt,
dieselbe sich rechtswidrig zuzueignen, wird... bestraft”: Article 242
Strafgezetzbuch; see http://sunsite.informatik.rwth-aachen.de/germlaws/stgb/
p242.html.
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Mét cach khac dé danh gid mot luat dugc chuyén hoa 13 théng qua
viéc xac dinh cac van dé x3 hdi ma quy dinh clda phap luat |a mot gidi
phap cho nhitng van dé d6.2¢ Do d6, diém khéi dau cho viéc so sanh
khéng nam trong cac quy pham phap luat hay thuat ngit phap Iy va &
nguyén nhan logic xa héi cia hién twgng can diéu chinh. Van Laer s
dung céc vi du “nhan nudi hoan toan” va “nhan nuéi han ché” nhu la
nhirng khai niém cé kha nang ap dung dé x(r ly van dé tré em bi bé roi.
Ngudn gdc clia cac khai niém nay bat ngudn tir Zweigert va Kétz, nhitng
nguwdi coi chirc ndng xa héi nhw [a mot cach nhin nhan van dé phé bién
ma cac nha nghién cru can c4.2 Hai vj cho rang quy dinh trong cac hé
théng phédp luat khic nhau cé thé dugc so sanh néu chidng cé cung
chirc nang. Cac khai niém dua trén chirc nang nhu thé dwa ching ta
quay trd lai van dé tinh twong thich cta cac quy dinh phéap luat. Noi
cach khéc, cac hé théng phap luat cé thé vay muon tir nhau cho du
murc dd phirc tap & moi qudc gia 1a khac nhau, mién la ching xtr ly cling
mot van dé. Quan diém nay nam ngoai pham vi cac hé théng phap luat
dang duwoc bai viét nay so sanh. Nhu vay, viéc chat loc tir khai niém cla
cac quoc gia can duoc thyc hién.*® Trong pham vi cac khai niém dya
trén chirc nang mang tinh dién giai,?! ngudi ta cé thé xir ly cac van dé

phirc tap cla qudc gia théng qua cac quy pham phap luadt mang tinh

28 Xem C.J.P. van Laer, “Comparative Concepts and connective integration”, Fifth
Benelux-Scandinavian Conference on Legal Theory: European Legal Integration
and Analytical Legal Theory, Maastricht, 28-29.10.2002.

29 Xem K. Zweigert and H. Kotz, Einflihrung in die Rechtsvergleichung (1996, J.C.B.
Mohr, Tubingen), p. 11.
30 Xem Drobnig, “Rechtsvergleichung und Rechtssoziologie” RabelsZ [1953] 295-308.

31 See O. Pfersmann, “Le droit comparé comme interpretation et comme théorie
du droit” [2001] Rev. int. dr.
comp., pp. 275-288; also see A. Peters and H. Schwenke, “Comparative Law
beyond Post-Modernism” [2000] 49
ICLQ 800, at 833.



déi méi duwoc xay dung trong nwdc: trong trudng hop nay, chuyén héa
phap luat dwoc coi la khdng co tdc dung. Tuy nhién, cdc hién tugng xa
hoi khu vure hay quéc té cé thé duwoc xr ly thanh cdng nhé viéc tham
chiéu dén céc luat chuyén hda cla nwdc ngoai. Ly thuyét nay duwong
nhu Gng ho cho thyc tién 1ap phap hién nay, khi ma cac giai phap phap
ly dwoc tim ki€m, chl yéu la mot cach ty dong, thdng qua viéc tham
chi€éu dén céc van kién phap ly khu vuc va qudc té. Nhu thé, khi tim
hiéu viéc xay dwng cac luat chéng rira tién tai Hy Lap, cdc nha soan thao
luit clia Hy Lap d3 lap tirc tham chiéu dén cac cong cu phap ly cla EU
va Lién hop quéc dé cé duoc cac gidi phap mang tinh phé bién. Nhw
thé, rd rang cac khai niém dua trén chirc ndng cé loi thé cla ching.??
Trudc hét, nhitng khai niém nay dé cap dén cach thire xir ly van dé doi
hdi cé giai phap lap phap qudc gia. Th hai, ching khuyén khich viéc
khdo st tat ca nhitng Iwa chon chinh sach va |ap phdp cé thé cé va
gilp nha soan thao tranh duwgc cac dinh ki€n dén tir sy than thudc hay
thuén tién. Do d6 ching cé thé mang lai nhirng lwa chon chinh sach va
phap luat cé tinh d&i mai. Thi ba, ching thic day nhirng quy trinh 1ap
phép ly twdng thong qua viéc bdo dam rang cac dinh hudng 1ap phap
s& xac dinh cdc van dé x3 hdi can giai quyét va dé nha soan thao xay
dung cac khai niém phap ly. Diém thir ba nay gilp ching ta thay rang
thoi diém ly twdng cta viéc ap dung cac khai niém dua trén chirc ndng
& giai doan dau cla quy trinh 18p phép, khi ma cac nha lam chinh sach
dang dua ra nhitng dinh hudng soan thao.

32 Xem J. Reitz, “How to do Comparative Law” [1998] 46 Am. J. Comp. L. 620-
623, at 617; M. Reimann, “The Progress and Failure of Comparative Law in the
Second Half of the Twentieth Century” [2003] 50 Am. J. Comp. L. 671; M. Ancel,
“Le probleme de la comparabilité et la méthode fonctionnelle en droit comparé”
in R. H. Graveson et |. Zajtay (eds.), Festschrift fir Imre Zajtay (1982, Mohr,
Switzerland), at pp.1-6; H. Collins, “Methods and Aims of Comparative Contract
Law” [1989] 11 OJLS 396, at 399; H. Kotz, “Comparative Law in Germany Today”
[1999] 51 Rev. int. dr. comp. 753, at 755; P. G. Monateri, “Critique et différence:
Le droit comparé en Italie” [1999] 51 Rev. int dr. comp. 989, at 991.
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Cac khai niém duya trén chirc ndng cling cé nhirng han ché cla chdng.
Theo Constantinesco, cac khai niém vé chirc nang chia Zweigert va Kotz
la qud réng va khong duoc dinh nghia tét bdi vi ching dé cdp dén
md&i quan hé nhan qua duoc an gidu gitta cdc quy pham phép luat va
viéc gidi quyét mét van dé x3 hoi: tac dong déi véi xa héi cha cac quy
dinh phap luat |a khé xac dinh duwoc, tuy nhién, nhu vy trong hau hét
truong hop, khai niém vé chire nang cla Zweigert va Kétz khé duoc st
dung thuc t&. Cac khai niém duya trén chirc ndng la nham xt ly cac hién
tugng x3 hdi an ma cac nha Iam chinh sach xac dinh, nhitng ngudi ma

nhiém vu clia ho la tim cdu tra |&i cho nhitng nhu cau cda x3a hoi.

5. Chuyén héa phap luat - cic loai hinh

Thanh cong cta chuyén hda phap luat cling lién quan dén sy phan loai
chung va viéc sir dung né vadi nhiéu tinh chat khac nhau. Cac giai phap
tlr nuwdc ngoai mang tinh dai dién (representative) 1a nhitng vi du vé
nhitng xu hudng quéc té chd dao cé thé duoc sir dung dé lam hai hoa
phap luat cda mdt nudc véi nhiéu nwdc khac: diéu nay thic day hop
tac va hoat déng thuong mai. Cac giai phap tlr nuwdc ngoai mang tinh
dién hinh méi (prototype) duoc ky vong s& mang tinh dai dién va hitu
ich khi hé théng phap luat cla nudc ti€p nhan can tién hanh lam luét
ngay hién tai nham diéu chinh cac van dé khéng chi cho hién tai ma ca
trong twong lai gan khi ma luat qudc té cé sy thay déi. Cac gidi phap
khac biét (deviant) dén tlr nudc ngoai s& |a tuyét vdi néu nhu dac thu
qudc gia khéng cho phép ap dung céc giai phdp dai dién, va mot giai
phap nhu vay ciing cé thé mang tinh d&i md&i nira. Cac gidi phap dén tir
nuwdc ngoai mang tinh hinh mau (archetype) mang dén co hdi dp dung
nhirng gidi phap di dau trong twong lai nhwng ching ciing chira dung

nhitng rdi ro cGa nhitng tinh toan sai: chdng han nhu viéc quyét dinh



phai dua ra thi trwdng loai dién thoai nao cé thé sé bi nhitrng su kién

trong twong lai chirng minh la sai lam.

Lam sao dé& nha soan thdo cé thé quyét dinh lwa chon loai giai phap
nao la dung? Moi ngudi dong y rang viéc phan loai hién twong theo
tirng loai hinh giadi phap |a lwa chon mang tinh chd quan cta nha soan
thdo. Viéc nén chon B luat dan su cha Phap hay cha Dirc nhu la mot
giai phap clia nwdc ngoai mang tinh dai dién cla luat tu phu thudc vao
Iwa chon ndi bé cla cac nha soan thao. Do do6, viéc st dung nhirng loai
hinh gidi phdp néu trén an chira nhirng rii ro cta su chld quan. Tuwong
tw nhu vay, BO ludt Dan su cla Phap la mot gidi phap mang tinh dai
dién hay mang tinh dién hinh mdi la tuy thudc vao y kién ch quan cla
nha soan th3o. Tuy nhién, trinh d6 chuyén mén vé luat trong nudc va
luat qudc té& cla cac nha soan thao cé thé bdo ddm & mot mirc dd nao

do tinh khach quan cta nhirtng nhan dinh cda ho.

Nhirng gi thuc s quan trong d6i v&i nha soan thao trong giai doan
nay |a bao ddm rang mai loai hinh giai phap Iwa chon duoc sit dung dé
dua ra nhirng két luan dang. Do d6, nhirng giai phap trong qua trinh
l4p phap chi cé thé dugc chon thdng qua phwong phap lua chon dua
trén théng tin cha Flyvbjerg.® Giai phap mang tinh dai dién la hinh
thirc ph6 bién nhat dugc st dung vi ching cé thé din dén nhirng két
ludn phl hop vé cac gidi phap dugc dua ra®* bdi nhiéu hé théng phap
luat khac nhau. Vi thé, nguoi ta cé thé cho rang binh dang gidi trong
luat gia dinh va thira ké vai mirc d6 dwoc quy dinh trong Bé luat dan

su clia Phap chiém wu thé trong hau hét cac nén tai phan chau Au theo

33 Xem B. Flyvbjerg, “Five Misunderstandings About Case-Study Research” in C.
Seale, G. Gobo, J. F. Gubrium and D. Silverman (eds.), Qualitative Research
Practice (2004, Sage, London and Thousand Oaks, CA.), 420-434.

34 Xem B. G. Peters, Comparative Politics: Theories and Methods (1998, New York
University Press).
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hé thong dan luat. Do do, viéc ap dung mirc d6 binh dang gidi twong
tw s& 13 khon ngoan. Nhirng giai phap mang tinh hinh mau cé thé gitp
nha soan thao c6 duoc mirc d6 ddm bdo cao hon, bdi vi lva chon dé
da duoc nhitng nwdc khac trong cung nhdm lam theo. Cac giai phap
dién hinh md&i ham chira yéu t6 tw duy chd quan vi ching phu thudc
vao dién bién trong twong lai. Khdng quan trong 1a loai hinh nao, du 13
cac giai phap dai dién, hinh mau hay dién hinh mdi thi cudi cing diéu
quan trong la tinh hitu dung phé bién cla ching ddi vdi nha soan thao:
ching 13 ngudn cta nhitng lwa chon chinh sach, cac khai niém va giai
phap lap phap. Chung cé thé duogc sir dung mot cach tu do & nhirng
murc dd khac nhau nhu 13 nhitng hinh mau, mién 13 chidng thudc vé
nhom ma nuwdc tiép nhan la thanh vién.

Dai 1ap véi nhitng lua chon nay, nhirng Iwa chon khéac biét phai duoc
st dung mot cach hét sirc can trong. Nhirng gidi phdp nay cung cap
cho nha soan thao sy phan tich mang tinh twong phan dé xac nhan
cho dung nhitng két luan ban dau. Cac gidi phap khdc biét sé dac biét
hitu ich khi nha soan thao phai d&i mat véi mét van dé ma cac gii
phap trong nudc khdng thé xir ly dugc: théng qua viéc xem xét cac
tinh hudng/giai phap khac biét, nha soan thao cé thé c6 dugc nhitng y
tudng mang tinh d6i ma&i va déi khi la nhirng giai phdp hoan toan mai.
Hon nira, nhirng gidi phdp mang tinh khéc biét cé thé dwa dén su tu

tin cho nhirng két ludn ban d3au.

Céc giai phap dac biét (crucial) cé thé khé duoc ap dung ddi vdi viéc

soan thao luat. B&i vi muc tiéu cta nha soan thao la diéu chinh, nén

35 Xem R. Rose, “Comparing Forms of Comparative Analysis” [1991] 39 Political
Studies, pp.446-462, at 49.

36 Xem A. Kazancigil, “The Deviant Case in Comparative Analysis: High Stateness
in Comparative Analsysis” in M. Dogan and A. Kazancigil, Comparing Nations:
Concepts, Strategies, Substance (1994, Blackwell, London), pp. 213-38, at 214.



viéc kiEm nghiém xem giai phap diéu chinh dugc lwa chon trong kich
ban xau nhat chi cé thé dwoc can nhac khi kich ban xau nhat d6 cé thé

c6 tac hai ldn dén mirc ching can dugc xem xét mot cach chi tiét.

6. Két ludn

Xu hudng toan cau hda phép luat hién tai & cdp d6 khu vuc va quéc
té€ tao diéu kién thuan lgi cho viéc chuyén héa phap luat khéng chi tir
khu vie cda nudce ti€p nhan ma xa hon thé. Sy twong thich cé thé va
c6 18 khdng nén con bi ddnh déong vdi su quen thudc hay thuan lgi d6i
V@i nha soan thao, nhat 1a su quen thudc d4 lai la tir kinh nghiém cua
nhitrng thanh vién nao dé clia mot co quan soan thao. Cac lya chon
chinh séch, khai niém, thuat ngit va giai phap 1ap phap cé thé duoc
muon tir nhitng hé théng phdap luat khac, tir cdc nudce lang giéng hay
xa hon. Tiéu chuan cla su tuong thich hién nay chinh |3 kha nang ap
dung. Cac khai niém chuyén héa cé thé cé khd nang dp dung trong
nhirng giai doan dau cla qua trinh soan th3o. Nhitng khai niém duwoc
m& rong hodc phé bién cé thé hitu dung trong nhitng giai doan sau
cla quad trinh soan th3o. Nhirng khai niém phé bién sé& la phu hop nhéat
khi viéc chudn hoa luat xuat phat tir mot hé théng phép luat tuong tu.

Dé hoan thién luat dwoc chuyén hda, viéc str dung cac chinh sach, khai
niém va giai phap lap phap cta nwdc ngoai can dugc thyc hién trong
b&i cdnh phu hop. Céc gidi phap mang tinh dai dién, hinh mau va dién
hinh md&i cé thé déng vai tro 1a nhitng hinh mau cho chuyén héa phép
luat. Gidi phap khac biét c6 thé déng vai trd cung cap nhitng y tudng
hoan toan mdi. Cac giai phap dac biét cé thé dong vai trd nhu mot co
ché kiém sodt trong trudrng hop cé nhirng nhirng hién twong rat dic
biét xay ra.
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Toi khong ddéng vy véi quan diém cho rang nhitng né luc so sanh luén
thi€u muc dich.” Nhitng nd luc so sanh (luat) dang ngay cang cé y
nghia trong thoi dai cda nhitng yéu cau soan thdo phap ludt mai. Viéc
nay duoc thuc hién & mirc do6 va tan suat cao tdi mirc ma viéc dua ra
nhirng gidi han va quy dinh can phai duoc xac dinh nhu nhitng wu tién
hang dau.

37 Xem G. Sartori, “Comparing and Miscomparing” [1991] 3 Journal of Theoretical
Politics, pp. 243-257, at 243.



LESSON-DRAWING FROM LEGAL TRANSPLANTS
ACTIVITIES IN EUROPE

Helen Xanthaki

Legislative drafters borrow institutions, legal solutions and legislative
texts from foreign jurisdictions [national, EU and international]
as a means of promoting and developing legislation quickly and
effectively. Nonetheless, little attention is paid to established theories
of comparative law on the legitimacy of legal transplants and the
constraints for drafters’ choices. This report applies the prevailing
theories of comparative law to legislative drafting. The aim is to alert
drafters to best practice in legal transplants and to provide guidelines
on constraints for drafters, thus contributing to effective legislation in

developing economies.

1. When are transplants used in the legislative process?

When drafting legislation, the policy maker and the drafting team
utilise foreign experiences as a means of falsifying or verifying the
relationship between the policy choice under consideration and the
results of the application of that policy choice elsewhere.! Objectives of
such an exercise include law harmonisation, law reform, promotion of
economic and social change, search for solutions to specific problems

in domestic law, bridging differences between legal systems in conflict

1 See J.H.M. van Erp, “The use of comparative law in the legislative process”,
Netherlands Reports to the 15th International Congress of Comparative Law,
Bristol 1998, http://www.library.uu.nl/publarchief/jb/congres/01809180/ n15/
b3.pdf , p36.
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areas, or the quest for perspectives on domestic law and theoretical
norms.2Intheir quest forthe best policy choice to counteract congestion
in inner cities, drafting teams abroad consider the London Congestion
Charge and utilise the British experience in the results produced by
the application of the congestion zone in London. Their aim is to verify
or falsify their initial assessment that the introduction of congestion
charges eases congestion in inner cities. Verification of this assessment
may lead to the transplant of congestion charging zones as a policy
choice, which in turn may lead to the transplant of the concept and the

relevant UK legislation abroad.

2. Which legal systems can be used as sources of
legislative transplants?

In current Western legislative practice, when faced with drafting
instructions for new legislation, drafting teams tend to turn to countries
whose legal system, language and legal tradition is familiar to their own,
mainly as a means of assessing harmonisation of the chosen solutions
with international practice.® Thus, Western developed countries tend
to opt for Miller’s entrepreneurial or legitimacy generating transplants.*
In current developing countries, drafting teams tend to receive with

great gratitude legislation offered by foreign donors.> In other words

2 SeeS. Corcoran, “Comparative Corporate Law Research Methodology” [1996] 3
Canberra Law Review, pp. 54-61, at 56.

3 Seel.H.M.van Erp, “The use of comparative law in the legislative process”, http://
www.library.uu.nl/publarchief/jb/congres/01809180/15/b3.pdf, pp.36-37.

4  See ). M. Miller, “A typology of legal transplants: using sociology, legal history
and argentine examples to explain the transplant process” [2003] 51 American
Journal of Comparative Law, pp.842-885, at 849 and 854.

5  See E. Oriicii, Law as transposition” [2000] 52 International and Comparative
Law Quarterly, pp.205-223, at 219.



they tend to opt either for Miller’s cost saving or for Miller’s externally
dictated transplants.® One wonders how far away a drafting team can
reach in order to trace a policy choice, a concept or a legislation that can

be transplanted in part or in whole in the national legal order.

Aresponse to this question can be traced in the theories of comparative
law, which, however, fail to provide a definite answer. Watson, the
guru of transplants’, claims that legal rules are equally at home in
many places, that “whatever their historical origins may have been,
rules of private law can survive without any close connection to any
particular people, any particular period of time or any particular
place”.® Legrand,® Kahn Freund!® and the Seidmans!' object rather

radically to the utility of legal transplants altogether.

Similarly, some comparatists argue that only convergent or similar
systems can benefit from each others’ experience. Like must be

compared with like.?? Like is defined as countries in the same

6  See ). M. Miller, op.cit., pp.845 and 847.

For an analysis of the term see E. Ociirii, “Critical Comparative Law: considering
paradoxes for legal systems in transition” in [1999] 59 Nederlandse Vereniging
voor Rechtsvergelijking; also see E. Ociirli, “Law as Transposition” [2002] 51
ICLQ 205-223, p.206.

8 See A. Watson, “Legal Transplants and Law Reform” 92 [1976] LQR 79, at 80;
also see A. Watson, Legal Transplants: An Approach to Comparative Law (1974,
Scottish Academic Press, Edinburgh); Alan Watson, “Legal transplants and
European private law”, lus Commune Lectures on European Private Law, no 2.

9 See P. Legrand, “The Impossibility of Legal Transplants” [1997] Maastricht
Journal of European and Comparative Law 111.

10 See O. Kahn-Freund, On Uses and Misuses of Comparative Law, 37 [1974] Mod.
L.Rev. 1, at 7.

11 SeeA.andR.Seidman, State and Law in the Developing Process: Problem Solving
and Institutional Change in the Developing World (1994, Macmillan Publishers,
UK), pp.44-46.

12 See H. Gutteridge, Comparative Law (1949, Cambridge University Press,
Cambridge), p.73; also see Buckland and McNair, Roman Law and Common Law
(1936, Cambridge University Press, Cambridge).
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evolutionary stage.® A larger group of contemporary comparatists
support the view that only differences enhance our understanding of

law in a given society,'

Taking the middle ground on this debate Schlesinger points out that
“to compare means to observe and to explain similarities as well as
differences”: thus, emphasis can be placed both on differences and
on similarities. Periods of contractive comparison with emphasis on
differences alternate with periods of integrative comparison with
emphasis on similarities. Schlesinger concludes that the future belongs
to integrative comparative law and puts forward the EU’s ius commune

as an example of integration of similar and different legal systems.?®

Jhering, Zweigert and Kotz!® view the question of comparability
through the relative prism of functionality.'” “The reception of foreign
legal institutions is not a matter of nationality, but of usefulness and
need. No one bothers to fetch a thing from afar when he has one
as good or better at home, but only a fool would refuse quinine just

because it didn’t grow in his back garden”.'®

13 C. Schmidthoff, “The Science of Comparative Law” [1939] Cambridge Law
Journal p.94, at 96.

14 See F. Teubner, “Legal Irritants: Good faith in British law or how unifying law
wends up in new divergences” [1998] 61 MLR 11; also see JWF Allison, A
Continental Distinction in the Common Law: A Historical and Comparative
Perspective on English Public Law (1996, Clarendon Press, Oxford), p.16.

15 See Schlesinger “The common core of legal systems: an emerging subject of
comparative study” in K. Nadelmann, A. von Mehren and J. Hazard (eds.) XXth
Century Comparative and Conflicts Law, Legal Essays in Honour of Hessel E.
Yntema (1961); also see Schlesinger “Research on the general principles of law
recognised by civilised nations” [1957] 51 Am.J.Int.L. 734.

16 See Zweigert, K. und H. Koétz, Einfihrung in die Rechtsvergleichung, 3.
neubearbeitete Auflage (1996, J.C.B. Mohr, Tibingen).

17 See K. Zweigert and K. Sier, “Jhering’s influence on the development of
comparative legal method” [1971] 19 Am.J.Comp.Law 215-231.

18 See K. Jhering, Geist des romischen Rechts (1955, Volume 1), pp.8-9.



It is the theory of functionality that seems to serve drafting teams in the
current period of integrative legal globalisation, although currently the use
of social analysis in legislation is minimal.* In an era of tight parliamentary
schedule where drafters are asked to produce bills at unprecedented
speed, drafting teams must be afforded the luxury of seeking ready
solutions with proven results elsewhere, in similar and different legal
systems. The current era of integrative legal globalisation,?® characterised
by transnational problems requesting urgent transnational solutions,
integrative transnational approaches seem to be no longer a luxury but
a realistic response. Trade in human organs, organised crime, terrorism,
paedophilia cross national borders and therefore require a-national
solutions. Borrowing methods applied elsewhere simply offers the
drafting team the opportunity to propose and apply policy and legislative
responses with unprecedented insight to the results produced. Does it

really matter where these responses are borrowed from?

Notin principle. However, a qualifier to Watson’s liberal approach can be
introduced via Zweigert and Kotz’s functionality theory. What matters
when selecting a legal system for comparative examination in the
process of legal transplantation is not the similarity of its characteristics
with that of the receiving legal order, but the functionality of the
proposal. If the policy, concept or legislation of a foreign legal system
can serve the receiving system well, then the origin of the transplant is

irrelevant to its success.?! As long as the transplant can serve the social

19 See J. Brown, A. Kudan and K. McGeeney, “Improving legislation through social
analysis: a case study in methodology from the water sector in Uzbekistan” 5
[2005] Sustainable Development Law and Policy 49-57, at 49.

20 See L. A. Mistelis, “Regulatory Aspects: Globalization, Harmonization, Legal
Transplants, and Law Reform — Some Fundamental Observations” 34 [2000] 3
International Lawyer 1059.

21 See S. Zhuang, “Legal Transplantation in the People’s Republic of China: A
Response to Alan Watson” [2006] European Journal of Law Reform, pp. 215-
236, at 223.
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need to be addressed, the transplant can work well in the new legal
ground. In fact, it is this transfer of the transplant to national contexts
that promotes indigenization of positive transplants as a block to

indiscrete globalisation and modern legal colonialism.??

Far from resolving the drafting team’s problems, the qualifier of
functionality demands an answer to a rather difficult question: which is
social need that the draft law addresses? In an ideal legislative process,
which involves drafting instructions with the identification of the social
problem to be addressed and a discussion of various solutions,?® the
drafting team can immediately link the phenomenon to be addressed
with the selected solution. In cases where the purpose of the original law
is clearly explained in explanatory materials, the issue of functionality as
a qualifier for compatibility can be easily resolved. However, legislative
practice is not necessarily ideal. Often drafting instructions refer to the
solution opted by policy makers rather than to the social need to be
addressed. More often than not, the social need to be addressed is hidden
and may only appear in explanatory materials, whose use is by no means
wide.?* Under such circumstances the task of the drafting team to identify
the underlying social need and to use it as a criterion of comparability and
a safeguard for transplants seems rather intricate, especially if one takes

into account the dominance of pure lawyers in drafting teams.?

22 See R. Petrella, “Globalization and Internationalization: The Dynamics of the
Emerging World Order” in R. Boyer and D. Drache (eds.), States against Markets:
the Limits of Globalization (1996, Routledge, London and New York), p.132.

23 D. E.Elliott, “Getting better instructions for legislative drafting”, Just Language
Conference, 21 October 1992, Victoria, British Columbia, http://www.
davidelliott.ca/papers/getting.htm#8.

24 G.Bowmann, “Legislation and Explanation” [2000] Loophole, www.opc.gov.au/
calc/docs/calc-june/audience.htm.

25 For an analysis of causality in sociological research see C. Ragin and D. Zaret,
“Theory and method in comparative research: two strategies” 61 [1983] Social
Forces 731-754.



3.How are transplantable legislative solutions identified?

During the legislative process drafting teams can transplant policy
options, concepts or legal texts. In other words, a legal system lacking
legislation on money laundering or corruption may decide to borrow the
concept from other legal systems thus receiving the concept of money
laundering or corruption from them. In the process of borrowing from
foreign legal systems drafted in foreign languages, the drafting team
makes choices and decisions of inclusion or exclusion of foreign terms.
This involves the intellectual process of selecting terms and concepts
utilised elsewhere in the transplant process. The decision on whether
the German legislation of Diebstahl is to be taken into account when
drafting the English Theft statute is such a choice. The aim of this choice
is to create a generic comparative concept that the drafting team can

utilise in order to conduct meaningful comparative analysis.

4. How can | borrow definitions or concepts?

Definitions or concepts are borrowed by means of a juxtaposition
between the foreign legal order and the own one. This identifies
what the elements of the foreign legal concept are, and how they

can be received.

One way, via an extensional concept, is the listing of common elements
which may be present in several legal systems.?® Take the examples
the German “Diebstahl” and English “theft”. “Whoever takes moveable

property not his own from another with the intention of unlawfully

26 See C. Van Laer, “The applicability of comparative concepts” 2 [1998] EJCL,
http://www.ejcl.org/22/art22-1.html.
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appropriating it to himself shall be punished ...”.?” “A person is guilty
of theft if he dishonestly appropriates property belonging to another
with the intention of permanently depriving the other of it.” The first
rule has been identified by the German legal term “Diebstahl” and
the second one by the term “theft” in the English Theft Acts. Their
subjective and objective common elements are identified through the
juxtaposition of these rules. Thus, “property” and “appropriation” are
common elements. “Unlawfully” and “dishonestly” are not common
and are therefore excluded from the list of necessary elements for the
extensional concept. What is the result of the comparative analysis
of Diebstahl and Theft? First, on the basis of their many common
characteristics these are two concepts refer to the same offence: a
transplant may not be necessary as the same concept exists in both
jurisdictions. But fine tuning of the national legislation may be required

for the purposes ting the uncommon elements.

Another manner of assessing a transplant is via the identification of
the social problems to which legal rules are a solution.?® Thus, the
starting point for comparison lies not in legal rules and legal terms
but in the sociological cause of the phenomenon to be addressed. Van
Laer uses the examples of “full adoption” and “limited adoption” as
functional concepts addressing the problems of neglected children.

The roots of this category of concepts lies with Zweigert and Kotz, who

27 “Wer eine fremde bewegliche Sache einem anderen in der Absicht wegnimmt,

dieselbe sich rechtswidrig zuzueignen, wird ... bestraft.”: Article 242
Strafgezetzbuch; see http://sunsite.informatik.rwth-aachen.de/germlaws/stgb/
p242.html.

28 See C.J.P. van Laer, “Comparative Concepts and connective integration”, Fifth
Benelux-Scandinavian Conference on Legal Theory: European Legal Integration
and Analytical Legal Theory, Maastricht, 28-29.10.2002.



regards a social function as the common perspective the researcher
needs.”” They state that rules of different legal systems can be
compared if they serve the same function. Functional concepts bring
us back to the issue of comparability of legal rules by revisiting the
qualifier of the same social need. In other words, legal systems can
borrow from one another irrespective of national intricacies, as long
as they aim to address the same social problem. This perspective is
external to the legal systems under comparison. Correspondingly,
complete abstraction from national concepts must be achieved.*®
Within the realm of interpretative® functional concepts one can
therefore address national intricacies via nationally devised innovative
legal rules: in this case a transplant is considered counterproductive.
However, regional or indeed international social phenomena can be
successfully addressed by reference to foreign transplants either at
the regional or the international level. This theory seems to support
current legislative practice where legal solutions are sought, almost
automatically, by reference to regional and international instruments.
Thus, when exploring the introduction of money laundering legislation
in Greece, Greek drafting teams turned immediately to EU and UN
instruments as a means of seeking inspiration for common solutions

put forward. There is little doubt that functional concepts present

29 See K. Zweigert and H. Kbtz, Einfihrung in die Rechtsvergleichung (1996, J.C.B.
Mohr, Tibingen), p. 11.

30 See Drobnig, “Rechtsvergleichung und Rechtssoziologie” RabelsZ [1953] 295-308.

31 See O. Pfersmann, “Le droit comparé comme interpretation et comme théorie
du droit” [2001] Rev. int. dr.
comp., pp. 275-288; also see A. Peters and H. Schwenke, “Comparative Law
beyond Post-Modernism” [2000] 49
ICLQ 800, at 833.
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advantages.®? First, they look at the route of the regulation issue
by addressing the problem that lies at the source of the request for
national legislation. Second, they encourage the survey of all possible
policy and legislative options for addressing the problem ridding the
drafter from prejudices of familiarity and convenience. Thus, they
enable innovative choices of policy and law. Third, they promote ideal
legislative processes by ensuring that drafting instructions identify the
social problem to be addressed and leaving the drafter to deal with the
formulation of legal concepts. This last point leads us to the timing of
functional concepts as ideal for the first stage of the legislative drafting

process where policy makers draft drafting instructions.

There are drawbacks to functional concepts too. According to
Constantinesco, Zweigert and Kotz’s functional concepts are too broad
and ill-defined as they refer to the hidden causal relation between legal
rules and the resolution of a social problem: the social effect of legal
rules is difficult to determine, however, so in most cases Zweigert and
K6tz’s functional concepts have no empirical use. Functional concepts
address the underlying social phenomenon as identified by policy
makers whose task, supported by their multi-disciplinary qualifications,

is to find answers to society’s needs.

32 See J.Reitz, “How to do Comparative Law” [1998] 46 Am. J. Comp. L. 620-623, at
617; M. Reimann, “The Progress and Failure of Comparative Law in the Second
Half of the Twentieth Century” [2003] 50 Am. J. Comp. L. 671; M. Ancel, “Le
probleme de la comparabilité et la méthode fonctionnelle en droit comparé”
in R. H. Graveson et |. Zajtay (eds.), Festschrift fir Imre Zajtay (1982, Mohr,
Switzerland), at pp.1-6; H. Collins, “Methods and Aims of Comparative Contract
Law” [1989] 11 OJLS 396, at 399; H. Kotz, “Comparative Law in Germany Today”
[1999] 51 Rev. int. dr. comp. 753, at 755; P. G. Monateri, “Critique et différence:
Le droit comparé en Italie” [1999] 51 Rev. int dr. comp. 989, at 991.



5. Transplants as case studies

The success of the transplant also relates to their classification and
consequent correct use as representative, prototypical, deviant,
crucial or archetypal case studies. Representative foreign solutions are
examples of prevalent trends internationally and can be used for the
purposes of harmonising the law with that of most foreign jurisdictions:
this promotes cooperation, and trade. Prototypical foreign solutions
are expected to become representative and are useful when the
borrowing legal system needs to legislate right now for the purposes
of regulating not only now but in the near future when international
laws are about to change. Deviant foreign solutions are excellent if a
national eccentricity prevents the adoption of a representative foreign
solution, but also as an example of innovation elsewhere. Archetypal
foreign solutions offer the opportunity to adopt the future’s leading
solution but they carry dangers of false calculations: for example
deciding what type of telephony must be introduced carries the danger

of being proven wrong by future events.

How can the drafting team ensure that the correct type of case study has
been selected? It must be accepted that the classification of phenomena
under one type of case-study or another is a primarily a subjective choice
of the team. Whether it is the French or German Civil Codes that one can
use as a representative case-study of civil law jurisdiction in private law,
must be decided internally in the drafting team. Thus, the use of case-
studies carries an inherent danger of subjectivity. Similarly, whether
the French Civil Code is a representative or prototypical case-study is a
matter of opinion within the drafting team whose assessment is mainly
subjective. Nonetheless, the level of expertise in national and foreign
laws within the drafting team can guarantee some degree of objectivity

in inevitably unilateral assessments.
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What is crucially important for the drafter at this stage is to ensure that
each case study selected is used to draw appropriate conclusions. Thus,
case studies in the legislative drafting process can only be undertaken
via Flyvbjerg’s information-oriented selection.?® Representative case
studies are the most common forms used and they may lead to
legitimate conclusions on solutions offered® by a large group of legal
systems represented by the case study. Thus, one can assume that
gender equality in family law and succession to the extent offered by
the French Civil Code prevails in most civil law European jurisdictions.
Thus, the choice to award similar levels of equality domestically would
be rather wise. Archetypal case-studies can offer the drafting team a
higher level of security in the soundness of the solutions borrowed,
as their choice has been followed by the leader in the group and has
been established in the group to which they belong. Prototypical case
studies involve an extra element of subjectivism as their evolution
to prevalent in their group lies with the future. Here assistance from
multidisciplinary sources is of immense assistance when securing that
choices and solutions borrowed by that case study will fall in line with
others in the group in the future. Irrespective of the classification of a
case-study as representative, archetypal or prototypical, at the end of
the day what matters is their common utility to drafters: they can serve
as sources of policy choices, concepts and legislative options. They can
be used freely as models,* in varying degrees, provided of course that

they belong in the same group as the receiving country.

33 See B. Flyvbjerg, “Five Misunderstandings About Case-Study Research” in C.
Seale, G. Gobo, J. F. Gubrium and D. Silverman (eds.), Qualitative Research
Practice (2004, Sage, London and Thousand Oaks, CA.), 420-434.

34 See B. G. Peters, Comparative Politics: Theories and Methods (1998, New York
University Press).

35 See R. Rose, “Comparing Forms of Comparative Analysis” [1991] 39 Political
Studies, pp.446-462, at 49.



In contrast to them, deviant and crucial case-studies must be used
with extreme caution. They are there to offer the drafter a contrast
for analysis as a possible means of verifying initial conclusions. Deviant
case-studies can be extremely helpful when the drafting tram is faced
with a problem where the current domestic solution in not working:
by looking at deviant case-studies drafters can acquire new, innovative,
often extreme ideas about possible fresh solutions. Moreover, deviant

case-studies offer welcome confidence to the initial conclusions.?®

Crucial case-studies tend to be difficult to use in the context of
legislative drafting. Since the aim of the team is to regulate, testing the
selected regulation option against the worst possible scenario can only
be perceived when the worst possible scenario can be so detrimental

that it has to be considered in detail.

6. Conclusions

The current trend of legal globalisation at the regional and international
levels creates fertile ground for transplants from legal systems not only
within the region of the country of reception but also further afield.
Comparability can and should no longer be synonymous to convenience
or familiarity, much less so if this refers to familiarity at random based
on experience of the particular members of each drafting team. Policy
choices, concepts, terms and legislative solutions can be borrowed
from other legal systems, neighbouring and further afar. The criterion

of comparability now is that of functionality.

36 See A. Kazancigil, “The Deviant Case in Comparative Analysis: High Stateness
in Comparative Analsysis” in M. Dogan and A. Kazancigil, Comparing Nations:
Concepts, Strategies, Substance (1994, Blackwell, London), pp. 213-38, at 214.
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Transplant concepts can be functional in the first stages of the drafting
process as a Generic Transplant Concept, or it can be extensional
or immanent in the later stages of the drafting process. Immanent
concepts are best suited when the transplant stems from a similar

legal system.

For the completion of the transplant, the use of foreign policies,
concepts and legislative choices must be undertaken with the context
of a suitable case-study. Representative, archetypal and prototypical
case-studies can serve as models for transplants. Deviant case-studies
may serve as fresh fountains of innovative ideas. Crucial case-studies
may serve as a control mechanism for extreme phenomena within the

phenomenon under analysis.

| disagree with the view that the comparative endeavour suffers
from loss of purpose.®’” This could not be further from the truth.
The comparative endeavour is gaining ground in a new area, that of
legislative drafting. And this is undertaken at such high speed and
frequency, that boundaries and rules must be set as a matter of

extreme priority.

37 See G. Sartori, “Comparing and Miscomparing” [1991] 3 Journal of Theoretical
Politics, pp. 243-257, at 243.



THU'C TIEN CHUYEN HOA PHAP LUAT
TAI MOT SO NU'G'C CHAU A: HIEN TUONG,
CAC VAN DE PHAT SINH, KHO KHAN VA
XU HUGNG PHAT TRIEN

Norbert Reich

Trong phan thuyét trinh ké tiép nay, tdi xin trinh bay vé mot sé nudc
chau A. Pay thuc sy 1a van dé khé d6i vai toi. Toi khdng phai la chuyén
gia vé chau A, hay vé nhiéu nwéc khac nhau cta lyc dia chau A, cling
khéng phai la chuyén gia vé nhiéu ngdn ngilt - ngoai trir ti€ng Anh, tiéng
DPlrc va tiéng Phdp va cling khdng phai chuyén gia vé nhirng thay doi
manh mé vé chinh tri, x3 hoi va kinh t€ dién ra tai khu vie nay. Vi thé,
tdi d3 phai thu hep ch( dé clha minh xét vé |13nh thd, pham vi van dé
va thoi diém.

Toi c6 sy lién hé gan gilii vdi su phat trién cha Nhat Ban bdi vi toi cb
nhiéu lién hé vé khoa hoc phdp ly va cd nhan ma toi s& dé cap sau.
Nudéc the hai la An Do, noi téi c6 co héi tién hanh mét nghién clru sau
vé tinh hinh luat va thyc tién vé tiéu dung (Reich, 2014a). Cudi clng,
Trung Qudc cling gan giii v&i tdi vi nhiéu chuyén thdm va nhiéu mai
lién hé. Linh vi'ec ma téi quan tdm nhiéu nhat tat nhién I3 luat dan sy
néi chung nhu luat hop déng va boi thuwdng thiét hai ngoai hop doéng,
cling nhu cac chi dé cu thé nhu céc quy dinh vé thuc tién thwong mai
(quang cdo, tiép thi, canh tranh) - va trdch nhiém sdn pham, hai linh
vie rat quan trong déi vdi cac nén kinh té thj trwdng mdi ndi, noi ma
luat cta EU déng vai trd dang ké trong nhiéu nén tai phan dwoc dé
cap & day nhu 1a mot hinh mau vé chuyén héa phap luat. Nhuwng toi s&

khéng dé cap chi tiét vi nhirng gidi han vé khdng gian, thoi gian.
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Chuyén héa phap luat trong cac nén tai phan duoc dé cap 1a mét hién
twong phé bién va né it nhiéu khang dinh cho nhitng gi t6i néi khi trich
dan Watson: luat di chuyén khda dé dang tir mot nén tai phan nay sang
mot nén tai phan khac, va ngoai trir linh vc truyén théng 13 luat gia
dinh, nwdc ti€p nhan cé nhiéu lya chon ma it nhiéu phu hop véi nhirng
muc tiéu chinh sach phap luat cla minh, dac biét la hién dai hda hé
théng phép luat hodc thich nghi v&i nhitng yéu cdu cha nén kinh té
thi trwdng hién dai. Tat nhién chuyén hda phép luat cling khdng loai
trlr nhitng cing thang, nhitng diéu khéng phu hop, nhitng nhu cau
“cai cach chi d& ma cai cach”... Lam luat luén la mét qua trinh hoc hoi
ma nhi*rng quéc gia chau A ma t6i nghién cru ciing khong 1a ngoai [é.
Khéng bao gior cé mét gidi phap “tét nhat va ly tuwdng”, nhung luén
c6 nhirng y twdng dé thi nghiém, thir nghiém va sai [Am, hay su thich
nghi, tai thich nghi va khéng thich nghi. Xin trich lai 1&i cia ThAm phan
Toa an Toi cao Hoa Ky Oliver Holmes: “su séng cua luGt khéng phdéi &
logic ma la & kinh nghiém”. Gan day hon, tri thirc cia nhitng luat suw va
chuyén gia luat hang dau tir nwéc ngoai, chi y&u tir chau Au va My - d3
duoc st dung mot cach co tinh toan trong qua trinh hién dai hda va
soan thao nhitng ludt méi vé cac van dé cha luat dan sy, khéng phai
chl yéu bdi “chuyén hda phédp luat”, ma la su néi l1én cda kinh nghiém
trong nhirng nén tai phan hién dai. Trung Quéc la mot vi du tot vé sy

“lai héa” chuyén héa phap luat.

1. Nhat Ban: Chuyén héa phap luat dan sw ctia Pirc va
sau dé la qua trinh “Nhat Ban héa”

Gido su luat dan su ndi tiéng va la thanh vién cta Gy ban cai cach B luat
dan sy cta Nhat ban, GS. Yamamoto (2013) d3 danh gia qua trinh phat
trién cdia nwdc minh trong linh vure chuyén hda phép luat trong mét tai

liéu duoc trinh bay tai hdi nghi vé luat so sanh cla Dirc ndm 2013:



“Moi ngudi déu biét rang viéc tiép nhan luat phuong Tay dién ra tai
Nhat Ban vao thé ky 19 va 20, song nhirng “luat ban dia” cha céng dong
van c6 hiéu lyc trong x3 hdi Nhat BAn nhuw nhitng “luat séng”. Diéu gay
tranh c3i la nhirng “luat ban dia” nay cha Nhat Ban can duoc hiéu nhw
thé nao, cé nén coi ching nhu nhirng luit tién hién dai - xét theo céc
ly thuyét vé sy ti€n hoda va van héa — hodc luat ty nhién hay khéng,
hay né can duoc giai thich nhu |a két qua cla nhitng khéc biét vé diéu
kién thé ché hay né mang y nghia phé bién cla “luat séng”. Nhu vay
c thé ndi rang su tiép nhan luat phwong Ty |a thanh cong & Nhat Ban
vi “luat séng” van van hanh hiéu qua va luat dwoc tiép nhan bao gom
nhitng co ché nhat dinh ma “luat séng” cé thé dugc hap thu va cudi
cung bdi vi nhiéu hinh thirc ludt mém duwoc ap dung. Trong nhitng ndm
90 va nhirtng ndm dau thién nién ky méi, Nhat Ban d3 trai qua khdng
hoang kinh t& su sic va nhiéu cai cach tan tw do d3 dwoc tién hanh.
Do nhitng khéng gian dwoc bdo vé ton tai trwdc day cha “ludt séng” bi
pha hdy, nhiém vu hién nay la thiét [ap mét hé théng phap luat trong

do cho phép “luat séng” cung ton tai”.

Chung ta cling biét rang, sau khi triéu dai Minh Tri ndm quyén sau sy sup
dé clia dé ché Tokugawa-Shogunate nam 1868, qua trinh cai cach va hién
dai hda sau rong d3 dién ra tai Nhat Ban dua trén sy chuyén héa phdp luat
dan su phuong Tay. Ban dau Bo ludt dan sw Phdp - sau do trd thanh bo luat
hién dai nhat clia thé gidi - d3 déng vai tro 13 hinh mau. Nam 1873 gido suw
Gustave Emile Boissonade d3 dwoc moi dé lam mot dao luat dan su hién
dai, chi gidi han vao cac van dé lién quan dén kinh té. Boissonade khéng
chi tham chiéu dén luat ca Phap ma ca luat dan su cla cac nwdc khac va
nhitng y twdng cla riéng 6ng. Luat dan sy do 6ng soan thao dwoc hoan

thanh nam 1890 va hién nay né duoc goi la “luat dan sw cli” (kyd-minpd).

Dy thado nay du kién cé hiéu luc vao ndm 1893 nhung d3 chiu chi trich
nang né vi nhitrng ly do chinh tri va y thirc hé. Nhitng khac biét Ion d3
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ton tai gitta trwd'ng phai Phap va trudng phai théng luat cling nhw gitra
cac trwong phai luat lich s va ty nhién. Chinh vi nhitng ly do nay, dy
luat da bi rat lai va khéng cé hiéu luc.

Nam 1893, mot ny ban mdi dwoc thanh 1ap dé soan thao B6 luat Dan
sw. Dy thdo cili duogc 18y lam co s&, nhuwng mét dy thao mdi hon cla
ludt BGB da duoc s& dung réng ridi. Hé théng Pandect vdi 5 phan —
phan chung, phan vé tai san, luat nghia vy, lut gia dinh, luat thira ké -
d3 dwoc nghién clru ti€p nhan. Nam 1896, ba phan dau tién dwoc xuat
ban va ndm 1898 |a hai phan con lai. TAt ca cdc phan d6 cta Bo ludt dan
sy 6 hiéu luc tir ndm 1898 (hai ndm trude khi bo luat BGB bt dau cé
hiéu luyc tir ngay 1/1/1900).

Cé mot cudc tranh luidn vé ly thuyét phdp ly Nhat Ban, tic la bo luat
ZGB nam 1898 dugc chuyén hda vao bo luat BGB véi mirc d6 nhu thé
nao. Theo Yamamoto truéng hop nay khdong phdi nhu vay vi cd rat
nhiéu diéu khodn tir ludt cda Phap da duoc ti€p nhan. Cac diéu khac
dén tlr cadc hé théng phap luat khac, khong nhat thiét 13 tir luat Dirc.
B6 luat Dan su Nhat Ban can duoc coi nhw mét sy ti€p nhan mang tinh
pha tron, trong d6 luat cia Phap va clia Dirc la chd dao. Sau khi Bo luét
Dan su dugc ban hanh, da s6 cac tac gid Nhat Ban dé nghi gidi thich n6
theo nhirng ngudn dugc cho la tir Dire va vi thé luat duwoc chuyén hda
ban dau d3 duoc chinh slra do su gidi thich ly thuyét thuan Blrc. Méi
quan hé cla nd vdi cdc ngudn ban dau da bj ddnh mat nhu Yamamoto
(2013a) d3 gidi thich vé luat vi pham hgp déng. Chi dén sau nay, cic
hoc gid va thdm phan Nhat BAn mdi quan tdm dén luat dia phuong.
M&i quan tdm tap trung vao nhirng diém cu thé cha “luat séng” cla
Nhat Ban vén dugc cho 1a khéng chinh thirc va duwoc “ludt hda” bang
cac vi du cla chau Au va My (Baum/Bilz 2011 tr. 18).



Trong khi dé nhirng kién tung phap ly va sy “luat sw héa” ngay cang trd
nén quan trong tai Nhat Ban. Diéu nay cé thé Ia két qud dp dung mé
hinh nén kinh t& dé cao viéc xuat khau va nhu cau thich nghi véi nhirng
thuc tién phap ly vé giao dich qudc t& hién dai, chd yéu 1a véi My va
chau Au. Nhiéu cai cach d3 duoc thuc hién, mot duv luat dan su hoan
toan mai dugc Ién ké hoach nhung né chua duwgce ban hanh vi nhitng

quan diém ddi 1ap nhau trong x3 hdi Nhat Ban.

Duéi tdc ddng clia phong trao tiéu dung qudc t&, mot Luat vé hop dong
tiéu dung d3 dugc théng qua ngay 12/5/2000. Luat nay - hoc theo céc tién
|& ctia EU - 13 vé quyén hdy bo hop déng sau khi d3 giao két cdn cl trén
mot sd dieu khodn khéng hop 1é trude khi giao két hop dong, dac biét 13
cac dieu khodn vé mién trir. D& cai thién vi tri phap Iy clia ngudi mua, luat
cho phép ngudi mua quyén rut lai nhirng giao dich nhat dinh va dé clng
cd lai nhitng didu khoan hop dong khong cong bang thong qua viéc dua

chuing vao cdi goi la “danh sach den”, theo md hinh cla Dtrc.

Co mot cau hoi gay tranh cdi trong ludt Nhat Ban chua dwoc cac nha
lap phdp quyét dinh vé viéc liéu cé tich hop luat hop déng tiéu dung
vao mot Bo luat dan sy duwoc cai cach hay khéng nhu truong hop cai
cach luat BGB clia Dirc nam 2002 hay la tach riéng nhitng quy dinh cla
luat nay vao mot b luat dac biét “Code de la consummation” (B0 luat

veé tiéu dung) nhw md hinh cGa Phap.

2. An D6 - nhirng di€ém vénh nhau giira théng luat va
luat chuyén héa trong linh vwc phap luat bao vé nguoi
tiéu dung

Cé rat nhiéu khoé khan trong viéc chidng ta thao ludn vé chuyén hoéa
phép luat clia An DO. Bd thudc dia clia Anh chua bao gidr ¢8 ging ap

d3t cac quy dinh theo thong luat [&én nhidu nén tai phan ban dia cda An
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Do va cling khong dé xuat bat c loai hinh phap dién nao nhu truyén
théng ludt luc dia. Ho chi don gian thanh 1ap mét hé théng danh gia lai
luat & An DO va chdm dit HOi ddng Co mat von bi rang budc bdi mot
khai niém chung vé “céng ly, céng bdng va lwong tdm”. Ndm 1947,
Nghi vién Anh d3 théng qua Luat vé doc lap cla An D6 theo d6 An
DO dugc tach ra va trd nén déc lap. Diéu nay khéng cé nghia |a théng
luat ngay lap tirc mat hiéu lyc trong nhirng linh vyc trude day né diéu
chinh, vi du nhu cac giao dich thwong mai. Nguoc lai, cdc thdm phan
An D6 ti€p tuc dan chi€u t&i cac vu viéc clia Anh dé hodc 1a gidi thich
luat ctia An Do hodc coi dé nhu mot ngudn luat chinh khi can quyét
dinh mét vu viéc trén tinh than “céng ly, céng bang va lwong tém”.
Nhwng cling cé mét xu hudng ti€p cdn madi. C6 kha nhiéu vu viéc Toa
an T6i cao An Do d3 bat ddng véi hudng tiép can kiu Anh va déi khi
cac toa an An DO ciing dan chiu t&i cac vu viéc tir nhitng nén tai phan
khac (Cyril Mathias Vincent 2012 tr. 465-466).

Hudng tiép can nay khong dua trén ly thuyét vé “chuyén hda phap
luat”, ma dua trén sy tich hop cla ludt “nudc ngoai” (nhu ludt Anh
chang han) vao nén vin héa phép Iy dia phwong, it nhat 1a trong nhitng
linh viee lién quan dén giao dich thuwong mai. C6 vé nhu hudng tiép can
nay khéng phu hop chdt nao vdi phong trao bao vé nguoi tiéu dung
dang I&n manh duwoc cac chuong trinh va thda thuan qudéc té dng hé.
Can cé nhirng cdi cadch thdng qua viéc xem xét lai tinh trang luat hién cé
theo nhirng muc tiéu chinh sach phap luat va phat trién nhirng co ché
ndi dung va thd tuc mdi cho viéc bao vé hiéu qua ngudi tiéu dung (An
Do) ngoai pham vi cha hé théng luat hién tai theo hoc thuyét “cdng ly,

cong bang va lwong tam”.

Do dé, Luat Bao vé ngudi tiéu dung ndm 1986 clia An Do (sau day goi la
CPA) can dugc coi nhu sy thé hién cla tam quan trong ngay cang ting

cla phong trao bao vé ngudi tiéu dung trén toan thé gidi & thoi diém



né duoc thdng qua. Theo nhu mot nhan dinh cla Nayak (1987 tr. 423)
duoc viét khdng 1au sau khi CPA duwgc ban hanh “tai An D8, chl nghia
tiéu dung chua trd thanh mot phong trao cia ngudi dan... Luat nay la
mot budc tién kha quan hudng téi dat duoc chi nghia dé.”

Van ban quan trong nhat dé tham khao thoi ky dé 13 Hwéng dan cla

Lién hop qudc vé bdo vé ngudi tiéu dung ma gido su luat nguoi Uc

David Harland (1987) d3 c6 nhitng danh gia. Vin ban Huéng dan dé -

von khdng cé tinh rang budc phap ly va dugc danh cho cac thanh vién

Lién hop qudc - bao gdm 7 linh vec cdn cé nhitng hanh dong xa hon.

Trong b6i canh clia nghién cru nay, cé 2 hudng dan can quan tam:

® Thuc day va bao vé céc loi ich kinh té clia ngudi tiéu dung (doan
13-23): hoat déng tiép thi va ban hang can dwoc dinh hudng boi
nguyén tac “déi x&r cong bang vdi ngudi tiéu dung”; viéc tiép thi
lam sai lac nhan thirc cha ngudi tiéu dung can bi cdm; théng tin cho
ngudi tiéu dung can duoc tang cwong (Harland, tr. 253-254).

® Cic bién phap cho phép nguoi tiéu dung nhan dugc dén bu (doan
28-30): nhan manh tdm quan trong cla viéc ti€p can phap luat,
am chi viéc tiép cdn tda an thong thudong khéng phai 1a mét gidi
phap thuc té d6i véi hau hét ngudi tiéu dung. “Theo do, chinh
phl nén thiét |ap va duy tri cac bién phap phap ly va/hodc hanh
chinh dé& cho phép ngudi tiéu dung (hodc td chirc lién quan khi
phu hop) nhan duwoc dén bu theo cac thi tuc chinh thic va khéng
chinh thirc, nhanh chéng, khéng t8n kém va cé thé tiép can duwoc
(Harland, trang. 256).”

Trong tdm cla CPA 13 viéc thiét 1ap mot hé thdng twong duong giai
quyét khi€u nai cia ngudi tiéu dung bén ngoai hé thdng tda an théng
thuong. Pay 1a mét phong trao khé cdp tién va di theo “triét ly” cua
ban Hudng dan cla Lién Hop quéc. D6 ciing |a két qua clia nhitng chi
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trich rong rdi vé s van hanh clia hé théng tu phap tai An Do, vén bi coi
la cu tuyét khad nang ti€p can cla nguoi tiéu dung “binh thuong” hay
ngudi nghéo ndi riéng. Nhirng cai cach dan dan nhu duoc thuc hién
tai nhiéu nén tai phan theo hé thdong théng luat duoc cho la chua da.
Do d6, CPA d3 thiét 1ap mot hé théng ban tw phap hoan toan mdi, bao
gdébm 3 cap do la:

® Céc dién dan bdi hoan cho ngudi tiéu dung cap quan.

® 35 (y ban cap bang.

e Mot Qy ban quéc gia.

CPA nam 1986 dugc cai cach nam 2002 cling dwa ra mét khai niém noi
dung mai vao trong luit hop déng va thuong mai duoc tiép nhan tu
Uy ban Thuong mai lién bang My (Reich 2002), tirc 13 khai niém hanh
vi thwong mai khéng cong bang (UTP). Khai niém nay khdng chi duoc
str dung cho viéc phong nglra d6i véi hanh vi quang cdo gian doi hoac
cach ban hang khéng cong bang trén thi trudng, va ciing 1a giai phap
vé b6i hoan cho ngudi tiéu dung vugt ra ngoai pham vi cia nhirng giai
phap theo hé théng théng luat hién cé. Theo Piéu 12 (1) chia CPA viéc
boi hoan cé thé duoc thuc hién tai mot “Dién dan cap quan” lién quan
tdi “bat cir hang hda nao d3 duoc ban hodc chuyén téi hodc d3 duogc
théa thudn ban hodc chuyén tdi hodc bat c dich vu nao da dugc cung
cap hodc d3 dugc thda thuin cung cap...” Dinh nghia nay khéng bao
gdm cum tir “hanh vi thuong mai khdng cong bang” trudc khi giao két
hop déng. Khai niém vé ngudi tiéu dung theo Diéu 2 (d) cda CPA la bat
cl* nguwoi nao:
(i) Mua bét cir hang héa nao dé dwoc trd tién hodc cam két trd hodc
dd tré mot phén hodc cam két tré moét phan... ma khéng phdi la

mua hang héa dé dé ban lai.

(ii) (thué - mua)



Van d@ cla dinh nghta nay vé hanh vi thwong mai khéng cong bang vén
dugc tiép nhan tir luat so sdnh, cu thé 13 tir mé hinh ciia My va EU va
da duoc (Reich, 2014a) nghién clru trong mot bdi cdnh khac, cho thay
mot su hiéu [am ¢d hitu trong chinh sach chuyén héa phéap luat. Ban
dau né duoc xdy dung dé diéu tiét cac hanh vi trén thj trwdng nham
chéng lai nhirng hanh vi sai trai tru'dc khi ching dén khach hang. Trong
b6i canh clia CPA, ching duoc st dung nhw mot gidi phdp ca nhan dé
boi thudng cho ngudi tiéu dung sau khi ho d3 bi tén thuong bai hanh
vi giao két hop ddng khong cong bang. Chung dy kién dwoc thay thé
cho nhitng gidi phap theo hé théng thdng luat truyén théng von duoc
coi la chwa d0 dé diéu chinh céc giao dich véi khach hang, nhung da
thiéu tinh rd rang va gy ra nhirng than trong dang ngac nhién cla co
quan phan x{r cac vu viéc clia khach hang. Piéu nay giy nén nhirng thu
tuc rudm ra nhuw dugc chirng minh trong nhiéu nghién ctru phé phan
huwdng tiép can cha CPA. Do d6 viéc chuyén hda cac dac trung vé ndi
dung - khai niém hanh vi thwong mai khéng cong bang nhu moét co s&
cho giai phap boéi hoan khach hang - can phai phu hop véi nhitng thi
tuc thuece thi - hé thdng mai hinh thanh vé bdi hoan cho khach hang - ¢é
vé nhu 13 khdng phl hop tai An D. Tac gia d3 dua ra nhidu gidi phap
dé cai thién (Reich 2014a, tr. 669-672) nhung nhitng dé xuat nay rd
rang khdng phu hop dé dwoc thdo luan trong nghién ctru nay.

3. Trung Quéc - sw mau thuan trong chuyén héa

Toi nght rang quy vi tham gia Hoi thdo nay biét nhiéu hon toi vé qua
trinh hién dai hda kinh té& cda Trung Quéc nén tdi s& khéng binh ludn
thém. Thé con vé hé thdng phdp luat ma cu thé hon la “Luat dan sy
Trung Qudc” ch dé cé nhiéu nghién ctru toan dién chd yéu duoc thuc
hién bdi céc tac gid Trung Quéc (Bu 2013; Chen 2008)? Chuyén héa

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences | 191



phap luat 1a mét hién twong phd bién va 1a mét phan cua chién lvoc
hién dai hda cta Trung Quéc, it nhat 1a trong linh virc quan hé kinh té
nhu luat hop déng va béi thuang thiét hai ngoai hgp déng. Nhirng linh
vuc khac nhu s& hitu dat dai vAn dwoc xay dung dua trén cac quan
niém xa hoi chd nghia von khéng phai la mét phan cta nghién ctru nay.
Tuy nhién, khai niém “chuyén héa” d3a thay déi ma toi s& ban thém
phan sau.

Khac vdi cac nén tai phdn dan luat khac, Trung Quéc chuwa théng qua
mot bo luat dan su hién dai toan dién mac du d3 cé nhiéu nd luc theo
hwdng nay (xem phéan tich chi tiét hon cda J. Chen, 2008, tr. 331-340).
Trong thoi ky x3 hdi chi nghta va kinh t& k& hoach hda da c6 mét vai
du an vé soan thdo mot bd luat nhw vdy, nhung két qua chi 13 “Nhirng
nguyén tac chung cla luat dan su” duoc thong qua ngay 12/4/1986
cho thdy mot sé dau hiéu tu do héa. Nam 2002, mot dy thdo B luat
Dan sy da dugc chudn bj gdm 9 phan, bao gdm:

® Nhirng quy dinh chung.

e Luat vé quyén doi vdi tai san.

e Luit Hop doéng.

® Luat vé quyén ca nhan.

® Luat H6n nhan.

® Luat Con nuoi.

e LuitThira ké.

e Lut Trach nhiém béi thudng thiét hai ngoai hop déng.

® Luat Tu phap qudc té.

Tuy nhién, thay vi thuc hién moét B6 luat Dan su toan dién, cdc nha lap
phap Trung Qudc da quyét dinh ban hanh nhitng luat riéng ré nhu:

e Luit Hop déng ngay 15/3/1999, cé hiéu lyc tir 1/10/1999.



e Luit vé vat quyén ngay 16/3/2007, cé hiéu lyc tir 1/10/2007.

® Luat Chirng khoan ngay 30/6/1995, cé hiéu lwc tir 1/10/1995.

e Luat Trach nhiém bodi thuong thiét hai ngoai hgp déng ngay
26/12/2009, hiéu lyc tir 1/7/2010.

® Luat Thira ké ngay 4/10/1985, c6 hiéu lyc tir 1/10/1985.

® Luat H6n nhan ngay 10/9/1980, c6 hiéu lyc tir 1/1/1981.

e Luat Con nudi ngay 29/12/1991, cé hiéu lyc twr 1/4/1992.

Trong pham vi nghién ctru cla ching t6i vé chuyén hoa phap luat, toi
chi quan tdm vé luat hgp déng va bdi thudng thiét hai ngoai hop dong.
Nhitng nguyén tic chung vé ty do giao két hop doéng, binh dang vé
cac quyén dan sy va ngay tinh da cé thé duoc tim thay tai Diéu 3 va 4
trong “Céac nguyén tac chung vé luat dan su”, tuy nhién ching khéng
duwoc néu true tiép va ching khdng phai la nhitng nguyén tic chi dao.
Mot dao ludt hop déng hién dai can phai dwoc ban hanh sau khi luat
hop dong kiéu x3 hoi chd nghia nam 1985-1987 dugc lam trong bdi
canh kinh té& ké hoach hda tap trung va theo md hinh X6 Viét d3 méat
dan tic dung trong thoi ky cai cach (Reich, 1972). Co quan lap phép
Trung Quéc d3 quyét dinh ngay tir dau thap nién 90 viéc ban hanh mot
ludt hop ddng chung. Uy ban Phép luat thudc Uy ban thudng vu Dai
hoi dai biéu nhan dan toan qudc bat dau chuan bi mot luat hop dong
théng nhat vao ndm 1993. Cac hoc gia va chuyén gia phap luat dén tuir
cac trwong luat hang dau duwoc moi dé tham gia cong viéc soan thao
ludt hgp déng. Du thao nay chinh la co s& cta van ban luat hop dong
cudi cung dwoc thdng qua. Nam 1998, mét dy thdo da duoc trinh Uy
ban thuwong vu va duwoc cong bé dé cong chidng binh luan. Mét cudc
thao luan sau rong da dién ra, trong d6 cé nhiéu dé xuat thay déi ma
it nhidu d3 dwoc dwa vao ban dy thdo cudi cung dugc thdng qua ngay
15/3/1999. N6 thay thé& cho 3 dao luat vé hop dong thoi ky 1985-1987.
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TS. Chen (2008, tr.458), gido su vé luat Trung Quéc ctia Dai hoc La Trobe

(Uc) binh luan vé dao luat nay nhu sau:

“Khéng con nghi ng& gi nita, viéc ban hanh Luét Hop déng ndm 1999
Io mét né luc sGu rong nhdm hai hoa vdi mot “nén kinh té thi trvong
XHCN” dang phdt trién nhanh cla Trung Quéc, ciing nhw dé béo ddm
réng hudng tiép cdn cua Trung Québc vé giao két hop déng phi hop
hon vdi cdc chudn muc quéc té. D6 khéng don gidn chi Id mét né luc
nhdm té chure Igi cdc ludt hop ddng cla Trung Quéc ma lad mét sw thiét
k€ lai c6 hé théng hinh thirc va béi cdnh cua todn bé ludt hop déng cia
Trung Quéc... B6 c6 vé Ia mét quyét dinh dung ddn theo ludt hop déng
théng nhdt theo cdc nguyén tdc hop dong thwong mai quéc té cla
UNIDROIT... Tuy nhién diéu khé hiéu la sw mién cwéng ctua cdc nha Igp
phdp Trung Quéc trong viéc thé hién ré rang nguyén tdc tu do giao két
hop déng. Sw mién cudng nay ré rang khéng khdp vdi nhitng khdng
dinh thuwdng xuyén rdng kinh té thj trwdng co bén dua trén sy tw do
giao két hop dong va binh déng kinh té.”

TS. Funing Huang (2013, tr. 34), thanh vién ctia Uy ban quan ly ngan
hang Trung Quéc, binh ludn vé bd luat dan sy mai véi nhiéu 1oi |8 lac
quan hon:

“..qud trinh soan thdo mét sé du thdo BS luGt DGn sw dé tao nén nhirng
cudc tranh luén néng béng... B6 luét Dén sw dé loai bé nhitng sw déi xr
khdc nhau khéng chi giira ludt dén sw va thuong mai ma con giita hop
ddng trong nuwdc va nwdc ngodi... BS ludt nay ciing loai bé nhitng khdc
nhau gitta cdc lugt hop déng trudc dé va dwa ra nhitng quy dinh nhét
qudn, trong dé cé khdi niém hop déng, nhitng yéu cbu chinh thic cda
mét hop ddng, viéc thuc hién hop déng va quy dinh nghia vu lién quan
dén viéc phd v& hop dong. Duy tri sw cdn bang giira tv do hop déng va

sw can thiép cua chinh phi la mét vén dé khdc. V&i muc dich thic dédy



nén kinh té dinh hudng thj trwdng, BS ludt DAn sw dd tdi khdng dinh va
tdng cwong nhifng nguyén tdc tw do giao két hop déng. Theo ludt nay,
cdc bén tham gia hop ddng cé dia vi phdp ly binh ddng trong dé khéng
bén nao dwoc dp dat y chi 1én bén con lai... Theo Bé ludt dén sy, cdc
bén giao két hop dbng cé quyén tham gia hop déng, lwa chon bén déi
tdc, xdc dinh ndi dung hop déng va sira déi, két thic hop déng. BS lugt
nay dé bé nhitng quy dinh vé theo déi hop déng va khéng con cho phép
cac co quan chinh quyén ban hanh cdc quy dinh thuc hién. Ludt ciing
thu hep pham vi cua cdc hop déng vé hiéu... Céu héi dét ra la lam sao
dé cdc quy dinh cta lugt hop déng tré nén thuec tién va cu thé hon...
(Cuéi cting), B6 luét Dén sw dé bao gém nhiéu khdi niém va hoc thuyét
phdp ly tir cdc hé théng phdp ludt nudc ngoai, phdp lugt quéc té, trong
d6 c6 cd trdch nhiém trwdc hop ddng, cdc nghia vu ngdu nhién, cdc quy
dinh vé chuyén quyén s& hitu, rii ro hang héa... dé hién dai héa phdp
lugt hop déng tai Trung Quéc.”

Qua trinh théng qua luadt mdi vé trach nhiém bdi thudng thiét hai
ngoai hop dong dién ra l1au hon va chi két thic vao ngay 26/12/2009
khi dwoc Uy ban thuwdng vu Pai hdi dai biéu nhan dan toan qudc théng
qua. Dy thdo dau tién duoc trinh ndm 2002 nhu |a mét phan cla viéc
phap dién hoa toan dién luat dan su da dwoc 1ap k& hoach nhung sau
dé d3 bi dirng lai vi that bai cda dy 4n phap dién hda.

Viéc tri hodn la do phai dogi sy théng qua cua Luat vé vat quyén nam
2007. Mot dy thao chinh thirc méi dd duoc hoan thién vao thang
12/2008 va dwoc cong b6 ndm 2009 dé thu thap y ki€én cong chung.
Mot déng nghiép ngudi Dire tai khoa luat, Dai hoc Bremen cla toi, GS.
Bruggemeier cling da trinh mot du thao va duwgc xem xét nhung khong
duoc tiép thu bdi cdc nha 1ap phap (Briggemeier and Yan, 2009). Vin
ban luadt méi d3 duogc in trong cong trinh cla Briiggemeier (2011, tr.
167-181). Diéu 1 dwa ra muc tiéu cda luat mai:
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Luat nay duogc ban hanh dé bao vé quyén va lgi ich hgp phap cla céc chd
thé dan su, xac dinh rd trdch nhiém thiét hai, ngan nglra va trirng phat

nhirng hanh vi gay thiét hai va thic ddy sy hai hoa va én dinh xa héi.
Briiggemeier nhan xét vé luat nay vdi nhirng |&i sau (tr. 195-196):

“Luat Trach nhiém boéi thuwong thiét hai ngoai hop déng cho thay nhirng
van dé hoc thuyét gay tranh cai khéng con nira. Nhitng van dé nay dé
danh cho gidi hoc gia, khong phai la danh cho co quan |ap phap nita...
Logic mang tinh xay dung clia cac hinh mau cai cach luat trdch nhiém
boi thwdng thiét hai ngoai hop déng clia chau Au d3 khéng dugc ap
dung mét cach cé dungy. Thuat ngir thiét hai (delict/tort) cling doi khi
gay nén nhirng phé phan. Co quan l1ap phap Trung Qudc ban dau muén
cé nhirng giadi phap thuwc dung cho cac van dé birc xdc cda kinh té thi
trudng xa hoi chd nghia cdia hém nay tai Trung Qudc. Chinh vi tinh m&
clia cac dién bién phap luat chau Au hién dai, ban dau co quan nay xem
xét liéu luat hién hanh cda Trung Quéc cé phu hop khéng, dic biét la
bod “Nhirng nguyén tac chung cla luat dan sy va nhitng hudng dan lién
quan cla Toa an nhan dan cao nhat cta Trung Qudc. Nhirng quy dinh
ra d&i cé nhitng diém t8t va xau cta ching. Nhirng quy dinh chi tiét
vé trach nhiém san pham va sy diéu tiét mang tinh déi mdi vé trach
nhiém lién quan dén dugc phdm d3 duogc ban thdo. Trach nhiém vé
moi trudng van con rat so khai trong luat nay. Luat vé boi thuong thiét
hai ngoai hop doéng la chua hoan thién. Thoi hiéu cho viéc khdi kién
yéu cau bdi thuong thiét hai van con thiéu...”

Liéu nhitng 1an séng méi cla viéc lam luat dan sy it nhiéu c6 theo mo
hinh ctia B&c hay khong (xem Bu, 2012, tr.7-11) hay liéu né phai duoc
goi |a mot sy pha tron gitra cac truyén thdng dan ludt va thong luat van
1a cadu hdi m&. T6i c6 xu hudng dng ho tic gid th hai khi noi vé mot “sy

déng quy cla dan luat va thong luat tir nam 1978” — diéu twong phan



vai ly thuyét cla Legrand (1996) duoc dé cap & trén. Truyén théng luat
dan su - dac biét la luat Dlre - tén tai vi nhitng ly do lich s&r nhwng cé
vé nhu dang mat dan anh hwéng. Viéc Trung Quéc mudn phap dién
héa - mac du cudi cung khéng thanh céng - la do truyén théng dan luat.
Diéu nay ciling dang déi vai viéc str dung nhiéu khai niém tir hé dan
luat. Mt khac, nhiéu nguyén tic thong luat cé thé dugc tim thay trong
luat cla Trung Qudc, vi du nhu ludt hop déng, bao vé ngudi tiéu dung
va trach nhiém dé&i vdi san pham. Tuy nhién, cudi cung “Trung Qudc co

ban van 1a mot qudc gia dan luat” (Shijian Mo tr. 219).

4. Két luan: tir chuyén héa téi viéc sir dung luat so
sanh mot cach cé phé phan va thuc dung — nhin lai
Montesquieu

K&t qua cla bai téng quan ngan va con budc dau vé ba nén tai phan
I&n va phirc tap 1a Nhat Ban, An P8 va Trung Qudc cua toi lién quan
dén qua trinh hién dai hda luat dan su nhu thé nao? Két qua rd thay
nhat 13 sy khac biét I&n trong céch tiép can cai cach phap luat cha ho.
Trong khi Nhat Ban bat dau lam thuc hién viéc chuyén héa phap luat
dau tién vao thé ky 19 thich nghi véi nhirng yéu cau hién dai von lam
cho nhitng dao luat dwoc chuyén hdéa nay mat di tinh chat ban dau
cla nd 13 “dao luat duoc chuyén hda”. An Do va Trung Qudc lai theo
mot cach hoan toan khac. An D6 d3 thay thé cho hudng tiép can theo
thong luat ban dau cla minh theo hoc thuyét “cong ly, cong bang va
lvong tdm” bai mot hé théng song song mdi cla cac giai phap vé ndi
dung cling nhu thu tuc lién quan dén ngudi tiéu dung. Tuy nhién d3 ¢
nhitng sw vénh nhat dinh gitta khéi niém duogc chuyén hda (chang han,
hanh vi thwong mai khdng cong bang) va viéc khong thé dat dugc cong

bang cho ngudi tiéu dung nhanh chéng. Trung Quéc cudi cung d3 phai
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xay dung lai hoan toan hé thong luat dan sy cla minh khéng phai theo
truyén théng phap dién héa cla luc dia ma bang viéc xay dwng nhiéu
ludt méi vé van dé can gidi quyét trong mot xa hoi va hé thdng phap
luat dang chuyén ddi. Huéng ti€p can nay két hop céc két qua cla cac
nghién ctru luat so sanh véi nhu cau cu thé cda dat nwdc trong mot
khodng thoi gian va tinh hinh kinh té - chinh tri nhat dinh. Van con qua
s&@m dé danh gid vé két qua cla su thay doi nay.

Nghién ctru vé 3 quéc gia cho thay y twdng clia Watson va nhirng ngudi
theo 6ng cling nhu nhitng ngudi phé phan éng vé khia canh nao dé d3
mat dan y nghia. Viéc tiép nhan don gian toan van cac luat hoac chi
mot s6 khai niém phap ly cia nwdc tiép nhan duoc thong qua mét qua
trinh thich nghi, théng tin va thyc hién phire tap hon va it tryc tiép hon
va sy sap nhap gitta nhitng “manh nhd” clta luat trong nwdc va luat
nwdc ngoai. Sw “lai héa” nhét dinh vé cdi cdch va thay déi phdp ludt 1a
két qua cla quéd trinh nay. K&t qud cha quad trinh nay ch& khdng phai
ngudn géc cha nd mai 1a quyét dinh.

Cé I8, cubi cung thi cé |8 Montesquieu (1914) d3 khong sai trong

phan tich cia minh nam 1748:

“Céc luat dan sy va chinh tri ciia mdi dan téc nén dugc lam thich nghi
v3i ngudi dan cda noi ma ching diéu chinh theo tinh than: Néi chung,
cac luat cla mot qudc gia phai tuong thich véi nhau. Cac luat nay phai
lien quan dén ban chat va nguyén tac ciia mdi chinh quyén du la céc
luat nay lam hinh thanh 1&n chinh quyén v&i tuv cich I3 cac luat cong,
hay nhitng luat nay ting hd chinh quyén trong trwdng hop 1a nhitng thé
ché& dan su. Chung phai lién quan dén khi hau cla mdi qudc gia, dén
chat lvgng dat, vi tri va pham vi, dén sy chiém déng dau tién cha ngudi
ban dia... chung phai lién quan dén mirc dd ti do ma hién phap s& quy
dinh; t&i ton gido cla cac cw dan, t&i xu hwdng cla ho, tdi hoat déng



thwong mai, tap quan... Vi ludt dan su phu thudc vao thé ché chinh trij,
vi chidng duoc lam ra cho mét x3 hoi twong tu, bat c& khi nao cé mot
mong mudén lam theo luit dan sy cla mot nwdc khac thi sé 1a hop ly
khi xem xét trudce liéu hai nudc cé cung cac thé ché va cung luat chinh
tri hay khong”.

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences

199



TAI LIEU THAM KHAO

Adams, M. & Heirbaut, D. (eds.) (2014): The Method and Culture of
Comparative Law — Essays in Honour of M. v. Hoecke.

Basedow, J. (2013): The Law of Open Societies — Private Ordering and Public
Regulation of International Relations—General Course on Private International
Law of the Hague Academy of Int. Law, Vol. 360.

Baum/Balz(Hrsg.2011):HandbuchlJapanisches Handels-und Wirtschaftsrecht.

Berkowitz, D.; Pistor, K. & Richard, J.-Fr. (2003): The Transplant Effect, 51
AmJComplaw 163.

Briggemeier, G. (2011): Modernising Civil Liability Law in Europe, China,
Brazil and Russia.

Briggemeier, G. & Yan, Z. (2009): Entwurf flr ein chinesisches Haftungsgesetz

Bu, Y. (ed. 2012): Deutsche und européische Elemente des chinesischen
Rechts.

Bu, Y. (2012): Einfiihrung in das chinesische Recht.

Bu, Y. (ed. 2013): Chinese Civil Law.

Bussani, M. & Werro. Fr. (eds. 2009): European Private Law — A Handbook.
Chen, J. (2008): Chinese Law — Context and Transformation.

Chen, Z. (ed. 2009): Contemporary Chinese Law.

Cyrill Mathias Vincent, J. (2012): Legal Culture and Legal Transplants — the
evolution of the Indian legal system, in: Sanchez-Cordero (2012), 401-478.

Dezelay, Y. & Garth, B. (2002): The Internationalisation of Palace Wars.
Lawyers, Economists, and the Contest to Transform Latin America.

Fedke, J. (2012): Legal Transplants, in: Smits (2012), pp. 550-554
Ginsburg, T. & al. (2014): Classics in Comparative Law, Vol. I: Methodology.

Graziadei, M (2008): Comparative Law as the Study of Transplants and
Receptions, in: Reimann, M. & Zimmermann, R. (eds.), The Oxford Handbook
of Comparative Law, 441-475

Harland, D. (1987): the UN Guidelines for Consumer Protection, JCP 1987,
245-266

Henning-Bodewig, F. (ed. 2013): International Handbook of Unfair
Competition Law.



Kahn-Freund, O. (1974): On Use and Misuse of Comparative Law, 37 Modern
Law Review 1. Also in: Ginsburg (2014), pp. 55-81.

Kaneko, Y.(2012): Accompanying Legal Transformation: Japanese Involvement
in Legal and Judicial Reforms in Asia, in: Int. Congress (2010), 563.

Kitagawa, Z. (1970): Rezeption und Fortbildung des Europdischen Rechts in Japan.

Legrand, P. (1997): The Impossibility of Legal Transplants, 4 Maastricht Journal
of European and Comparative Law, 111. Also published in: Ginsburg (2014)
pp. 121-134.

Legrand, P. (1996): European Legal Systems are not Converging, 45 Int. &
Comp.LQu. 52-81. Also

published in: Ginsburg (2014) pp. 312-344

Montesquieu, B. De (1914): De l'esprit des lois - The spirit of laws - 1748,
Translated by Th. Nugent, J. V. Richard (eds.)

Nayak, R.K. (1987): Consumer Protection Act 1986: Law and Policy in India,
JCP 1987, 417

Neelken, D. & Feest, J. (eds. 2001): Adapting Legal Culture.
Reich, N. (2014): General Principles of EU Civil Law, 2014.

Reich, N. (2014a): Reflections on Hans Micklitz* Plea of a Movable System’
(of Consumer Law) — Anything to Learn from the Experiences of Indian
Consumer Law, in: Purnhagen/Rott (eds.), Varieties of European Economic
Law and Regulation, Liber amicorum Hans Micklitz, 2014, 651-674.

Reich, N.(2013):,Reflexive Contract Governance‘—David Trubek’s Contribution
to a More Focused Approach to EU Contract Legislation, in: de Burca et al
(eds.), Global Governance in a Critical Perspective - Liber amicorum David
Trubek, Hart 2013, 273-294.

Reich, N. (2002): The US-American Federal Trade Commission (FTC) —A Model
for Effective Consumer Protection in a Unifying European market? In: H.-W.
Micklitz/Jirgen KeRler (eds.), Marketing Practices Regulation and Consumer
Protection in the EC Member States and the US, 2002, 417-444.

Reich, N. (1972): Sozialismus und Zivilrecht.

Reich, N. (1966): Sociological Jurisprudence and Legal Realism im
Rechtsdenken Amerikas.

Sacco, R. (1992): La circulation des modeles juridiques, in : Rapport généraux
au XIll Congrés International du droit comparé 1990, 1

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences | 201



Sanchez-Cordero, J. (ed. 2012). The Process of Legal Acculturation— A Mexican
Perspective, in: Legal Culture and Legal Transplants — International Congress
of Comparative Law, Washington/DC 2010, 1-59.

Shijian Mo, J. (2012): Legal Culture and Legal Transplants — Convergence of
Civil Law and Coimmon Law Traditions of Chinese Privat Law, in: Sanchez-
Cordero, 205-221.

Siems, M. (2014): The Curious Case of Overfitting Legal Transplants, in: Adams
& Heirbaut (2014), 133-146.

Singh, A(2005): Law of Consumer Protection in India.
Smits, J. (2012): Elgar Encyclopedia of Comparative Law, 2™ ed.

Teubner, G. (1998): Legal Irritants — Good Faith in British Law, or: How Unifying
Law Ends Up in New Divergencies, 61 Modern Law Review, 11

Trubek, D. & Santos, A. (eds. 2006): The New Law and Economic Development.
A Critical Appraisal.

Trubek, D. (2004): Law and Development, in: Int. Encyclopedia of the Social
and Behavioural Sciences, 8443

Watson, A. (1993); Legal Transplants — An Approach to Comparative Law, 2™ ed.

Xanthaki, H. (2008), Legal Transplants in Legislation: Defusing the Trap, 57 Int.
Comp.LQ 659.

v. Mehren, A. (1963): Law in Japan — The Legal Order in a Changing Society.

Yamamoto, K. (2013): Rechtswissenschaft und Rechtsvergleichung -
Die Erfahrungen der Rechtswissenschaft und Rechtspraxis in Japan, in:
Grundmann, St. (ed. 2015): Tagung fur Rechtsvergleichung in Marburg 2013.

Yamamoto, K. (2013a): Die Entwicklung des Leistungsstorungsrechts seit 1900
—die japanischen Erfahrungen, Zeitschrift fiir japanisches Recht —Sonderheft 7.



PRACTICES ON LEGAL TRANSPLANTATION
IN SOME ASIAN COUNTRIES: PHENOMENON,
ARISING ISSUES, DIFFICULTIES AND
TREND FOR DEVELOPMENT

Norbert Reich

This presentation is devoted to Asian countries. This is particularly
difficult for me. I'm neither an expert on Asia or rather the many very
different countries of the Asian continent, nor on the many languages -
unless English, German or French are used, nor on the rather dramatic
political, social and economic changes which happened in this region.
So | had to restrict my topic territorially, with regard to subject matters
and time.

The development of Japan is close to me and to Germany because of
many legal-scientific and personal contacts to which | will turn later. The
next candidate is India where | had the chance to do an intense study
on the state of consumer law and practice (Reich, 2014a). Finally, China
has been close to me due to a number of visits and other contacts. The
areas of law which I’'m mostly concerned with are, of course general
civil law like contracts and torts, but also such specific topics like trade
practices regulation (advertising, marketing practices, not anti-trust
law) and product liability — both areas very important for emerging
market economies where especially the law of the EU has played a
remarkable role and serviced in many of the jurisdictions mentioned
here as a model for legal transplants. But | cannot go into details due

to time and space restrictions.
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Legal transplants in the jurisdictions mentioned are a rather common
phenomenon and they confirm more or less what | said in the previous
presentation quoting Watson: law moves quite easily from jurisdiction
to jurisdiction, and with the exception of such traditional areas like
family law the receiving country has available a number of choices
which may fit more or less to its legal-policy objectives, especially
modernisation of its law or/and its adaptation to the requirements of
modern market economies. This of course does not exclude tensions,
mismatches, “reform of reform”-needs etc. Law has always been
a learning process, and the Asian countries which | could study are
no exception. There is never a “best and ideal” solution, but always
an element of experimentation, of trial and error, or adaptation, re-
adaptation, de-adaptation. To quote again the US-American Supreme
Court Justice Oliver Holmes: the life of law had not been logic — it has
been experience. More recently the expertise of prominent lawyers and
law professors from foreign countries — mostly Europe and the US—had
been deliberately used in the process of modernising and drafting new
legislation in civil law matters, not so much by “legal transplantation”,
but by merging the experiences in modern jurisdictions with the
ongoing reform work in the home legislation. China is a particularly

good example for that “hybridisation” of legal transplants.

1. Japan: The implant of the German Civil Code and its
later “Japanisation”

The well-known Japanese civil law professor and member of the
actual reform commission of the Japanese Civil Code, Prof. Yamamoto
(2013) has evaluated the development in his country with regard to
legal transplants in a paper presented at the German comparative law
meeting of 2013:



“It is well known that a reception of Western law took place in Japan
in the 19th and 20th century but that nevertheless a communitarian
“indigenous law” remained effective in Japanese society as “living
law”. However, it is controversial how this “indigenous law” of Japan
is to be understood, and indeed whether it is to be regarded as pre-
modern law or — with regard to the theories of evolution and culture —
as natural law, or whether it is to be explained as result of differences in

institutional conditions or rather has universal meaning as “living law”.

As a result, it can be said that the reception of Western law has been
successful in Japan because this “living law” worked effectively, the
received law included certain mechanisms with which the “living law”
could be absorbed, and finally because various forms of soft law are
applied. In the 1990s and the first years of the new millennium Japan
experienced a profound economic crisis so that a series of neoliberal
reforms have been carried out. Since the previously existing protected
spaces of the “living law” were destroyed, the task now is to create a

legal system again in which it is possible for the “living law” to coexist”.

Itisalso known that, after the Meijigovernment came to power after the fall
of the Tokugawa-Shogunat in 1868, an intense reform and modernisation
process occurred in Japan, based on transplants from Western civil law.
At first the French Code civil — then the most modern legislation in the
world — served as a model. Prof. Gustave Emile Boissonade was invited in
1873 to create a modern civil law, restricted to economic related matters.
Boissonade referred not only to French law but also to civil legislation of
other countries and ideas of his own. His draft civil law was finished in

1890; it is called “the old civil law” (kyd-minpd).

This draft which was supposed to enter into force in 1893 was subject
to heavy critique based on political and ideological reasons. Heavy

differences existed between the French and the Common Law school,
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as well as between adherents of the historical and the natural law
schools. As a result of these conflicts, the draft had to be withdrawn -

it did not enter into force.

In 1893 a new Commission was established to draft a Civil law. The
old draft was taken as a basis, but the recent draft of the German BGB
was widely used. The Pandect system with five books — general part,
property law, law of obligations, family law, law of succession — was
taken over. 1896 the first three books were published, in 1898 the last
two ones. All parts of the Civil Code entered into force in 1898 (two

years before the BGB entered into force on 1 Jan. 1900).

There is a debate in Japanese legal theory how far the ZGB of 1898
is a simple transplant of the BGB. According to Yamamoto this is not
the case because many provisions from French law were taken over.
Others came from different legal orders, not necessarily German
law. The Japanese Civil Code must be regarded as result of a mixed
reception, whereby French and German law take a central position.
After the publication of the Civil Code the majority of Japanese
authors insisted on interpreting it according to its alleged German
sources; the original mixed transplant was modified by a pure German
theoretical interpretation. The relationship to its original sources was
lost, as Yamamoto (2013a) explained with regard to the law of breach
of contract. Only later Japanese scholars and judges developed an
interest for local law. Interest focused also on the specifics of Japanese
“living law” (“lebendes Recht” in the sense of legal sociology) which
was said to be much less formal and “legalised” than the European or

US-American examples (Baum/Balz 2011 at p. 18 et seq.).

In the meantime legal litigation and “lawyering” has gained more

importance in Japan, which is probably a result of the export



orientation of its economy and the need to adapt legal practice to
modern international transactions, notably with the US and the EU.
A number of reforms were enacted; a total new civil codification is
planned was has not yet been achieved because of contrasting views

in Japanese society.

Under the impact of the international consumer movement, a
Consumer Contract Law was enacted on 12 May 20000. It is — loosely
following EU precedents — concerned with a right to cancellation of
contracts after having been concluded on grounds of dissimulation, and
the invalidity of certain pre-formulated clauses, particularly exemption
clauses. It is at the moment in a process of change, in order to improve
the legal position of the consumer by giving him/her a general right
of withdrawal in certain types of transactions, and to tighten the
provisions on unfair contract terms by putting them into a so-called

“black list”, thus following the German model.

It is a controversial question in Japanese law not yet decided by
the legislator on whether to integrate consumer contract law into
a reformed Civil Code like in the German BGB reform of 2002, or to
separate its provisions into a special “Code de la consummation” like
the French model.

2. India - mismatches between common law and
transplants in consumer law

Indian law fits in our discussion of legal transplants only with great
difficulty. The British colonial offices never tried to impose common
law provisions upon the many indigenous jurisdictions in India, nor
did they propose any type of codification like in the continental law

tradition. They simply set up a review system of law in India, ending at
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the Privy Council which was bound by the general concept of “justice,
equity and good conscience”. In 1947 the British Parliament passed the
Indian Independence Act by which India was declared to be a separate
and independent Dominion. This however did not mean that common
laws lost immediately its relevance in areas previously covered by
it like commercial transactions. Quite to the contrary, Indian judges
continually make references to English case law either to interpret the
Indian statues, or as a residuary source of law wherever need has been
felt to decide a case according to “justice, equity and good conscience”
as the main reference point. But there is a judicial tendency to strike a
new line with this approach. There have been quite a few cases where
the Supreme Court of India has dissented from the English approach
and from time to time Indian courts also refer to cases from other
jurisdictions (Cyril Mathias Vincent 2012 at pp. 465-466).

This approach is not based on a theory of “legal transplant”, but
rather on the integration of seemingly “foreign” (i.e. English) law into
the local legal culture, at least in certain areas relating to commercial
transactions: It was felt however that this approach didn’t fit at all
with the growing relevance of the consumer movement supported
by international agreements and programmes. Reform was necessary
here by reconsidering the state of the existing law under legal-
policy objectives and by developing new substantive and procedural
mechanisms for effectively protecting (Indian) consumers beyond
the state of existing common law under the “justice, equity and good

conscience” doctrine.

The Indian Consumer Protection Act of 1986 (in the following: CPA)
therefore must be seen as an expression of the growing importance
of the consumer protection movement worldwide at the time of its

adoption. According to a remark by Nayak (1987 at p. 423) written



shortly after the adoption of the CPA, “(i)n India, consumerism is yet
to become a people’s movement... The Act is a positive step towards

achieving this.”

The most important document of the time to take reference from
had been the UN Guidelines for Consumer Protection which found a
sympathetic assessment in a paper by the Australian law professor
David Harland (1987). The Guidelines — which had no binding legal
force and were addressed to UN members — contained seven areas for
further action. In the context of this study, two sets of Guidelines are

of interest:

® Promotion and protection of consumers’ economic interests (paras
13-23): promotional marketing and sales practices should be guided
by the principles of “fair treatment of consumers”; misleading
marketing practices should be banned, information for consumers
improved (Harland at pp. 253-254).

® Measures enabling consumers to obtain redress (paras 28-30):
this stresses the importance of access to law, implying that access
to the normal courts is not a realistic option for most consumers.
“Accordingly, Governments should establish or maintain legal
and/or administrative measures to enable consumers or, where
appropriate relevant organisations to obtain redress through formal
or informal procedures that are expeditious, fair, inexpensive, and
accessible (Harland at p. 256).”

The main focus of the CPA was the establishment of a parallel system
of resolving consumer complaints outside the regular court system.
This is quite a radical move but follows clearly the “philosophy” of
the UN Guidelines. It is also the result of a widespread critique of

the functioning of the judicial system in India which was said to deny
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access to law to “normal”, in particular poor consumers. Incremental
reforms like undertaken in many other common law jurisdictions were
regarded as insufficient. The CPA therefore established a completely

new quasi-judicial system, consisting of three tiers, namely
® District Consumer Redressal Fora
® 35 State Commissions

® One National Commission.

The CPA of 1986 with its reform of 2002 also brought a new substantive
concept into contract and trade practice law taken over from the US
Federal Trade Commission (Reich 2002), namely that of an Unfair Trade
Practice (UTP). This concept was not only used for preventive justice
against deceptive advertising or other unfair selling methods on the
market, but also as a remedy for consumer compensation beyond the
existing common law and equitable remedies. Under Sec. 12 (1) CPA
compensation is possible before a District Forum in relation to “any
goods sold or delivered or agreed to be sold or delivered or any service
provided or agreed to be provided...” This definition does however not
cover the pre-contractual phase of an UTP. The concept of consumer

under Sec. 2 (d) CPA means any person who

(iii) buys any goods for a consideration which has been paid or promised
or partly paid and partly promised, or under any system of deferred
payment and includes any user of such goods other than the person
who buys such goods for consideration paid or promised or partly
paid or partly promised, or under any system of deferred payment,
when such use is made with the approval of such person, but does

not include a person who obtains such goods for resale

(iv) (hire-purchase)



The problem of this definition of a UTP which has been taken over from
comparative law, in particular US and EU models and has been studied
in a different context (Reich, 2014a), shows the misunderstandings
inherent in the policy of legal transplants itself. It was originally
developed to regulate trade practices on the market in order to combat
them before they reach the individual consumer. In the context of
the CPA, they are used for an individual remedy to compensate the
consumer after having been injured by unfair contracting. They are
meant to substitute the traditional common law remedies which are
regarded to be insufficient for consumer transactions, but do so at
the price of lacking clarity which results in a surprising discretion of
proceedings before the bodies hearing a consumer case. This again
provokes intolerably lengthy proceedings, as had been shown in many
studies criticising the approach of the CPA. Transplants of substantive
character — the concept of UTP as basis for a consumer remedy -
therefore must match with the procedural enforcement mechanism
—the newly created consumer redressal system - which does not seem
to be the case in India. This author has made a number of proposal for
improvement (Reich 2014a, pp. 669-672) which however cannot be

discussed in the context of this study.

3. China - the ambivalence of legal transplants

The process of economic modernisation of the People’s Republic of
China (PRCh) is better known to the participants of this seminar than
to me, and therefore | need not comment on it. What about the legal
system or, more specifically, “Chinese Civil Law” where we have a
comprehensive volume of studies by mostly Chinese authors (Bu 2013;

Chen 2008)? Legal transplants are a common phenomenon and have
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been part of a modernisation strategy of China, at least in areas which
relate to economic relations like contracts and torts. Other areas like
property of land are still characterised by a dominance of socialist or
post-socialist conceptions which are not part of this study. But the

concept of “transplant” has changed, as we will develop later.

Unlike other civil law jurisdictions, the PRCh has not yet enacted
a comprehensive modern civil code despite many attempts in this
direction (see the detailed analysis by J. Chen, 2008, pp. 331-340).
There had been several projects on drafting such a code already
in socialist times of the planned economy, but they resulted only in
“General Principles of Civil Law” (GPCL) enacted on 12 April 1986
showing already some signs of liberalisation. In 2002, a draft civil code

was prepared consisting of nine parts, namely

® General provisions.

® Law of real rights.

® Law of contract.

® Law of personality rights.

® Law of marriage.

® Law of adoption.

® Law of succession.

® Law of tort liability.

® Private international law.

However, instead of adopting a comprehensive Civil Code, the Chinese
legislator decided to enact special legislation namely on:

® Contract law (CL) of 15 March 1999, effective from 1 October 1999.
e Real rights law of 16 March 2007/1 October 2007.

e Security law of 30 June 1995/1 October 1995.



® Law on Tort liability of 26 December 2009/1 July 2010.
® Succession law of 4 October 1985/1 October 1985.

®* Marriage law of 10 September/1 January 1981.

® Adoption law of 29 December 1991/1 April 1992.

In the context of our study on legal transplants, we are only interested
in contract and tort legislation. The general principles of freedom of
contract, equality of civil rights, and good faith can already be found
in Art. 3 and 4 of the GPCL, however more indirectly and not as
overarching general principles. A modern contract law had to be set
up after the old socialist type of contract law legislation of 1985-1987
enacted in the context of a planned economy and following the Soviet
model (Reich, 1972) lost its relevance during the reform process. The
Chinese legislature decided in the beginning of the nineties to adopt a
coherent contract law. The Commission for legal affairs of the SCNPC
(Standing Committee of the National People’s Congress) began to
prepare a uniform contract act in October 1993. Legal scholars and
experts from prominent law school were invited to participate in the
legislation work program in order to formulate an advisory draft of the
contract law. This draft would constitute the basis for the final version
of the contract law passed. In 1998 the draft was presented to the
SCNPC and published for public comments. An intense public debate
resulted, including many proposals for change which were more or less
introduced into the final text of the CL adopted on 15 March 1999. It
replaced the original 3 contract laws of 1985-1987. Dr. Chen (2008,
p.458), Professor of Chinese law at La Trobe University/Australia

comments this law as follows:

“There is no doubt that the making of the 1999 Contract Law is a far-
teaching effort to wrestle with China’s rapidly developing ‘socialist

market economy’, as well as to ensure that China’s approach to
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contracts corresponds more closely to international norms. It is not
simply an attempt to reorganise China’s range of contract legislation,
but a systematic redesigning of the form and context of the whole body
of Chinese contract law...It also seems to be a sound decision to model
uniform contract law on the UNIDROIT Principles of International
Commercial Contracts ...It is however difficult to understand the
reluctance of the Chinese law-makers to explicitly provide the principle
of freedom of contract. This reluctance is particularly at odds with the
frequent assertion that a market economy is fundamentally based on

freedom of contract and economic equality.”

Dr. Funing Huang (2013, p. 34), Member of the Chinese Banking
Regulatory Commission, comments the new CL with the following

somewhat more optimistic words:

“..the process of drafting several versions of the CL caused heated
debates. ..The CL abolishes the differential treatment not only between
civil and commercial contracts, but also between domestic and foreign
contracts. ... The CL also eliminates differences between previous
contract laws and sets out coherent rules, including the concept of a
contract, the formal requirements of a contract, the performance of a
contract, and the liability rule for a breach of a contract. Managing the
balance between contractual freedom and government intervention
was another issue. With the purpose of bolstering a market-oriented
economy, the CL reaffirms and strengthens the principle of freedom of
contract. The CL insists that contract parties enjoy equal legal standing
in which neither party may impose its will on the other party. ..According
to the CL, contracting parties have the right to enter into a contract, to
select the contracting party, to determine the content of a contract,
and to amend or terminate a contract. The CL removes the provisions

about contract administration and no longer authorizes government



agencies to promulgate rules of implementation. The CL also narrows
the scope of invalid contracts....The question was raised as how to
make the rules of contract law more practical and scientific...(Finally),
the CL adopted a number of legal concepts and doctrines from foreign
legal systems or international conventions, including pre-contractual
liabilities, incidental obligations, rules on the transfer of ownership,

and risk of goods, in order to modernise contract law in China.”

The process of adoption of a new Law on Tort Liability (LTL) took much
longer and ended only on 26 December 2009 with its adoption by the
SCNPC. A first draft was presented in 2002 as part of the then planned
comprehensive civil law codification but had to be dropped due to
the failure of the codification project. Deliberations were postponed
to await the adoption of the real property law in 2007. A new official
draft was finalised in December 2008 und published in 2009 to solicit
public opinions. A German colleague of my Bremen law faculty, Prof.
Briiggemeier, presented a draft which was considered but not adhered
to by the legislator (Briiggemeier and Yan, 2009). The text of the new
law is printed in Briggemeier (2011, pp. 167-181). Art. 1 sets out the

objectives of the new Act:

In order to protect the legitimate rights and interests of civil subjects,
clarify tort liability, prevent and punish tortious conduct and promote

social harmony and stability, this Law is formulated.
Briiggemeier characterised the LTL with the following words (pp. 195-196):

“The LTL shows that it remains free of doctrinal matters of controversy.
These are left to the academics not the legislature...The constructive
logic of the European models of reform of liability law ... are purposely
not followed. The terminology (‘delict/tort’) also occasionally gives
rise to criticism. The Chinese legislature wanted first and foremost
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to provide pragmatic solutions for the pressing problems of today’s
socialist (?’NR) market society in the PRC. For all the openness to
modern European legal developments, first of all it considered whether
existing Chinese law was a good fit, particularly the GPCL and the
related Guidances of the Highest People’s Court. The resulting rules
have both their good and their bad points. The detailed provisions on
product liability and the innovative regulation of medical liability are
to be commended... Environmental liability remains rudimentary in this
Act. The law of damages is incomplete. Limitation periods for liability

claims are absent...”

It is still an open question among Chinese legal scholars whether the
new wave of civil legislation follows more or less the German model
(see Bu, 2012, pp.7-11) or whether it must be called a mixture between
civil and common law traditions (Shijian Mo, 2012, pp. 214-219) . |
tend to follow the second author who talks of a “convergence of civil
law and common law since 1978” — quite in contrast to the theory of
Legrand (1996) mentioned above. The civil law — especially German
law — tradition persists due to historical reasons but seems to have lost
influence. The insistence on codification in China — even though in the
end not successful —is owed to the civil law tradition. The same is true
with the use of many concepts from civil law. On the other hand, many
common law principles can be found in Chinese law, eg on contract
law, consumer protection, and product liability. But in the end, “China

is largely a Civil law country” (Shijian Mo at p. 219).

4. Conclusion: from transplants to critical and pragmatic
use of comparative law - Montesquieu revisited

What is the result of this short and to some extent rather superficial

overview of three great and complex jurisdictions with regard to their



modernisation of civil law, namely Japan, India and China? The most
obvious result is the great difference in their approach to law reform.
While Japan is about to adapt its original transplant of the 19t century
legislation to modern requirements which therefore loses its original
character as a “transplant” strictu sensu, India and China have gone
completely different ways. India has substituted the original common
law approach to contracting under the doctrine of “justice, equity and
good conscience” by a new parallel system of substantive remedies and
procedures for consumers; however, this leads to a mismatch between
the transplanted concept (the UTP) and its inability to attain speedy
consumer justice. China finally had to completely rebuild its civil
law system which it did not by following the continental codification
tradition but by creating a number of legislative acts attached to the
problem to be regulated in a transition society and legal system. This
approach combines the results of comparative law studies with the
specific needs of the country in a given time and economic-political

situation. It is too early to judge on the results of this change.

The study of the three countries undertaken in this context clearly shows
that the ideas of Watson and his followers as well as his critiques have to
some extent lost their significance. The simple take-over of a body of laws
or even only some legal concepts by the receiving jurisdiction has been
overcome by a more complex, less straightforward process of adaptation,
information, implementation and merger of different national and foreign
law “bits and pieces”. A certain “hybridisation” of law reform and legal

change is the result. Its outcome, not its origin is decisive.

Maybe, in the end Montesquieu (1914) wasn’t so wrong in his analysis
of 1748:

“The political and civil laws of each nation should be adapted in such

a manner to the people for whom they are framed that it should be a
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great chance if those of one nation suit each other. They should be in
relation to the nature and principle of each government, whether they
form it, as may be said of public laws; or whether they support it, as in
the case of civil institutions. They should be in relation to the climate of
each country, to the quality of its soil, to its situation and extent, to the
principal occupation of the natives...they should have relation to the
degree of liberty which the constitution will bear; to the religion of the
inhabitants, to their inclination, riches, numbers, commerce, manner
and customs. As the civil laws depend on the political institutions,
because they are made for the same society, whenever there is a
design of adopting the civil law of another nation, it would be proper
to examine beforehand whether they have both the same institutions

and the same political law”.



SELECTED BIBLIOGRAPHY

Adams, M. & Heirbaut, D. (eds.) (2014): The Method and Culture of
Comparative Law — Essays in Honour of M. v. Hoecke.

Basedow, J. (2013): The Law of Open Societies — Private Ordering and Public
Regulation of International Relations—General Course on Private International
Law of the Hague Academy of Int. Law, Vol. 360.

Baum/Balz(Hrsg.2011):HandbuchJapanischesHandels-und Wirtschaftsrecht.

Berkowitz, D.; Pistor, K. & Richard, J.-Fr. (2003): The Transplant Effect, 51
AmJComplaw 163.

Briiggemeier, G. (2011): Modernising Civil Liability Law in Europe, China,
Brazil and Russia.

Briiggemeier, G. & Yan, Z. (2009): Entwurf flr ein chinesisches Haftungsgesetz

Bu, Y. (ed. 2012): Deutsche und europdische Elemente des chinesischen
Rechts.

Bu, Y. (2012): Einfihrung in das chinesische Recht.

Bu, Y. (ed. 2013): Chinese Civil Law.

Bussani, M. & Werro. Fr. (eds. 2009): European Private Law — A Handbook.
Chen, J. (2008): Chinese Law — Context and Transformation.

Chen, Z. (ed. 2009): Contemporary Chinese Law.

Cyrill Mathias Vincent, J. (2012): Legal Culture and Legal Transplants — the
evolution of the Indian legal system, in: Sanchez-Cordero (2012), 401-478.

Dezelay, Y. & Garth, B. (2002): The Internationalisation of Palace Wars.
Lawyers, Economists, and the Contest to Transform Latin America.

Fedke, J. (2012): Legal Transplants, in: Smits (2012), pp. 550-554
Ginsburg, T. & al. (2014): Classics in Comparative Law, Vol. I: Methodology.

Graziadei, M (2008): Comparative Law as the Study of Transplants and
Receptions, in: Reimann, M. & Zimmermann, R. (eds.), The Oxford Handbook
of Comparative Law, 441-475

Harland, D. (1987): the UN Guidelines for Consumer Protection, JCP 1987,
245-266

Henning-Bodewig, F. (ed. 2013): International Handbook of Unfair
Competition Law.

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences | 219



Kahn-Freund, O. (1974): On Use and Misuse of Comparative Law, 37 Modern
Law Review 1. Also in: Ginsburg (2014), pp. 55-81.

Kaneko, Y. (2012): Accompanying Legal Transformation: Japanese Involvement
in Legal and Judicial Reforms in Asia, in: Int. Congress (2010), 563.

Kitagawa, Z. (1970): Rezeption und Fortbildung des Europdischen Rechts in Japan.

Legrand, P. (1997): The Impossibility of Legal Transplants, 4 Maastricht Journal
of European and Comparative Law, 111. Also published in: Ginsburg (2014)
pp. 121-134.

Legrand, P. (1996): European Legal Systems are not Converging, 45 Int. &
Comp.LQu. 52-81. Also published in: Ginsburg (2014) pp. 312-344

Montesquieu, B. De (1914): De l'esprit des lois - The spirit of laws - 1748,
Translated by Th. Nugent, J. V. Richard (eds.)

Nayak, R.K. (1987): Consumer Protection Act 1986: Law and Policy in India,
JCP 1987, 417

Neelken, D. & Feest, J. (eds. 2001): Adapting Legal Culture.
Reich, N. (2014): General Principles of EU Civil Law, 2014.

Reich, N. (2014a): Reflections on Hans Micklitz* Plea of a Movable System’
(of Consumer Law) — Anything to Learn from the Experiences of Indian
Consumer Law, in: Purnhagen/Rott (eds.), Varieties of European Economic
Law and Regulation, Liber amicorum Hans Micklitz, 2014, 651-674.

Reich, N.(2013):,Reflexive Contract Governance‘—David Trubek’s Contribution
to a More Focused Approach to EU Contract Legislation, in: de Burca et al
(eds.), Global Governance in a Critical Perspective - Liber amicorum David
Trubek, Hart 2013, 273-294.

Reich, N. (2002): The US-American Federal Trade Commission (FTC) — A Model
for Effective Consumer Protection in a Unifying European market? In: H.-W.
Micklitz/Jirgen KeRler (eds.), Marketing Practices Regulation and Consumer
Protection in the EC Member States and the US, 2002, 417-444.

Reich, N. (1972): Sozialismus und Zivilrecht.

Reich, N. (1966): Sociological Jurisprudence and Legal Realism im
Rechtsdenken Amerikas.

Sacco, R. (1992): La circulation des modeles juridiques, in : Rapport généraux
au XIll Congrés International du droit comparé 1990, 1

Sanchez-Cordero, J. (ed. 2012). The Process of Legal Acculturation— A Mexican
Perspective, in : Legal Culture and Legal Transplants — International Congress
of Comparative Law, Washington/DC 2010, 1-59.



Shijian Mo, J. (2012): Legal Culture and Legal Transplants — Convergence of
Civil Law and Coimmon Law Traditions of Chinese Privat Law, in: Sanchez-
Cordero, 205-221.

Siems, M. (2014): The Curious Case of Overfitting Legal Transplants, in: Adams
& Heirbaut (2014), 133-146.

Singh, A (2005): Law of Consumer Protection in India.
Smits, J. (2012): Elgar Encyclopedia of Comparative Law, 2" ed.

Teubner, G. (1998): Legal Irritants — Good Faith in British Law, or: How Unifying
Law Ends Up in New Divergencies, 61 Modern Law Review, 11

Trubek, D. & Santos, A. (eds. 2006): The New Law and Economic Development.
A Critical Appraisal.

Trubek, D. (2004): Law and Development, in: Int. Encyclopedia of the Social
and Behavioural Sciences, 8443

Watson, A. (1993); Legal Transplants — An Approach to Comparative Law, 2" ed.

Xanthaki, H. (2008), Legal Transplants in Legislation: Defusing the Trap, 57 Int.
Comp.LQ 659.

v. Mehren, A. (1963): Law in Japan — The Legal Order in a Changing Society.

Yamamoto, K. (2013): Rechtswissenschaft und Rechtsvergleichung -
Die Erfahrungen der Rechtswissenschaft und Rechtspraxis in Japan, in:
Grundmann, St. (ed. 2015): Tagung fur Rechtsvergleichung in Marburg 2013.

Yamamoto, K. (2013a): Die Entwicklung des Leistungsstorungsrechts seit 1900
—die japanischen Erfahrungen, Zeitschrift fiir japanisches Recht —Sonderheft 7.

Thuc tién va thach thirc trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém clia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences | 221






BINH LUAN NGAN VE KHA NANG VA
KHO KHAN TRONG VIEC CHUYEN HOA
VAN HOA PHAP LY

Higuchi Yoichi

Trudc khi di vao chd dé chinh 13 “chuyén hoéa phéap luat” thi mét
diém truwdc hét can lam rd. Sy can thiét phdi lam rd diém nay la
duwong nhién, va téi nghi day 1a mét co hoi tot. P6 13, phéap luat ¢ 2
phuwong dién. Phuong dién th& nhat 13 yéu td cong nghé cua phap
luat, dwoc hiu 1a mdt cdng cu dé didu hanh x3 hoi bang phuong
phép duy ly. Mét phuong dién nira 13 yéu t6 van hda cta phap luat
khi coi phap luat Ia y twdng co ban vé con dudng dua ngudi dan
dén hanh phuc chung.

Vi vay, rat can nam rd phuong dién cong nghé ctia phap luat, va déi véi
nguoi Nhat Ban ching toi thi viéc duwoc hgp tac thuong xuyén trong
mot dy an day tham vong vé cai cach thé ché ma céc ban Viét Nam

dang thuc hién 1a mot diéu v cung hanh phc.

Trong khi d6, vdn hda phap ly lai lam phat sinh van dé. D46 la vi van
héa phap ly mot mat nhdn manh nhitng th& mang tinh phé quéat - mat
khac, lai phai thoa hiép giita tinh phd quat nay véi ban sac riéng cé cla
modi nén vin hda. Chinh vi vay, can ti€p tuc cé nhitng d6i thoai lién nén
van hoéa. P6 chinh 13 diéu ma téi 1ay lam xuat phat diém dé bat dau

phan trinh bay cta minh trong budi hdm nay.
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1. Phac hoa budrc dau vé dién tién van hod phap ly khéi
nguon tir TAy Au - 4 ndm 89

Trong nén dan chd, phap luat khdng con |a ménh 1énh dp dat mot chiéu
tlr trén xudng. Phap luat bao gdm cac qui pham duoc ban hanh bdi
nghi vién (qudc hoi) do nhan dan bau ra, va cac qui tac dwdi luat, hodc
cac khé wdc dugce ky két gitra cadc bén duwong sy va duogc tda an thira
nhan. Bén canh d6, trat ty cia hé thdng phap luat duoc tao ra trong
mot qudc gia nhu thé nay duoc qui dinh béi dao luat nén tang 1a Hién
phap. V&i y nghia nay thi ta cé thé hinh dung hé théng phap luat cé
hinh kim tu thap ma dinh 1a Hién phdap. Chinh vi vay, diéu téi néi dén

ngay hém nay s& chl yéu tap trung vao van hda hién phap.

VAy thi, “Van hoa hién phap” la gi? o] day, toi xin dwa ra cau tra 1o ¢
gia tri mac du xét vé bé ngoai thi cé vé cii ky. D6 |a vé dinh nghia cla
tlr “Hién phap” dugc ghi nhan trong Diéu 16 Hién chwong nhan quyén
cla Phap ndm 1789. Cu thé la “Néu khéng cé phan chia quyén luc,
khéng cé bao ddm quyén loi, thi trong xa hoi khdng cd Hién phap tén
tai”. Van hoa hién phdp nay d3 duoc phé bién ra bén ngoai nhu thé
nao? T6i xin tham khdo va chi ra dinh thic “4 ndm 89” - dinh thic vé
ra mét loat cac sy kién chuyén hdéa quan diém hién phap ké trén - dé

tra loi cho cau héi nay.

Vay dinh thirc nay dé cap dén nhitng van dé gi? Trudc hét [a ndm 17809.
Khi ma Tuyén ngdn nhan quyén ndi tiéng ctia cdch mang Phap duoc cong
b6, Tuyén ngdn nay da cdng thirc hda mét cach hét strc tinh té nguyén
tac hién dai clia van hda hién phap. C6 nghia I3, tuyén ngdn nhan quyén
nay mét mat qui dinh nha nwdc 1a mot thé théng nhat dugc Uy thac vé
chl quyén, mat khéc coi cd nhan duoc gidi phdng khoi cac han ché cla
ché d6 phong kién 1a ngudi ddm nhan céc quyén con ngudi. Nam 1689,
vira dang 1 thé ky trudc d6, Tuyén ngdn nhan quyén (Bill of Rights) cua



nuwdc Anh d3 mé ra lich sir cha hién phap hién dai. Tuy nhién tuyén ngén
nay ap dung truyén théng trung cé nguoc vé thdi Magna Carta, twong

phan véi Tuyén ngén nhan quyén cta Phap nam 1789.

Tiép theo, ching ta hdy thlr xem nam 89 thi ba. D6 la vao ndm 1889.
VAo thoi diém d6, Nhat Ban - von 1a mot quéc gia cé van hoa bat ngudn
tir truyén thong khong phai Tay Au, d3 |ay hién phdp lam cong cu dé hién
dai hda dat nuwdc. Hién phap Dai d& quéc Nhat Ban da dugc ban hanh
vao nam 1889, va duwoc thi hanh nam 1890. Nam 89 cudi cung la nam
1989 khi Birc tudng Béclin sup dd véi tinh cach nhu mot ddu méc bat
dau sy dan chd hda vuot qua bién gidi Dong Tay. Ngay & tai Viét Nam,

cac qui vi hién cling dang thyc hién mét qua trinh chuyén déi vi dai.

C6 thé ndi rang, khi nhin xuyén suét 4 ndm 89 nay, ching ta cé thé
nhan ra qud trinh ma van héa hién phap lan rong va bat ré ra khap thé
gidi. Tuy nhién, ngay ca & cac nuwdc da tao ra van héa hién phap, thi viéc
phd bién van hda hién phap nay ciling d3 trai qua nhiéu khé khan va
ghénh thac. Theo suy nght cla tdi, viéc rat ra bai hoc tir qua trinh nay
dé cé duoc trién vong cho twong lai chinh 1a muc tiéu né lyc chung cla
ching ta, va toi cho rang kinh nghiém cla xa hoi Nhat Ban cé thé déng
gop phan nao d6 cho diéu nay. Tl nlra cudi thé ky 19, Nhat Ban vira du
nhap vdn hda phép ly bat ngudn tir Tay Au, vira theo dudi con dudng

hién dai hda, cd luc thanh cdng nhwng ciing ¢ luc that bai.

2. Van héa hién phap: “Nha nudc” phap quyén

O d4y c6 18 can dinh nghia chinh xac hon vé ndi dung ctia thi ma toi goi
la “van héa hién phap”. Cé thé cac qui vi da phan da nghi tdi hai khai
niém chia khoa la “nha nudc phap quyén” (“Etat de droit” trong tiéng
Phap) va “cai tri bdi phap luat” (“rule of law” trong tiéng Anh) duwoc
Lién minh chau Au (EU) s dung nhu nhitng khai niém déng nhat.
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Khi chiing ta néi vé “nha nudc phap quyén”, trudc hét can phai noi vé
nha nuéc. Ching ta can nhan manh rang sy dich chuyén ngay cang
manh m& cta cdc quan diém chinh trj vdn hda vuot khoi bién gidi qudc
gia 1a diéu khéng tranh khoi, song cling can phai nhan manh t&i khia
canh quéc gia la mét tap thé dan chdng, “th&r mang tinh céng céng”
(res publica) - khdi ngudn cla tir republic - cé chl quyén va ty chd.
Trong nhitng tap thé dan chiing nay, quan trong nhat chinh la th& duogc

goi la “nha nudc”.

Trén thyc té, con ngudi lién tuc Oy thac cho nha nuwdc mot cong viéc
khé khan - ma cu thé [a kiem ham nhiéu thé lwc khac nhau ma Idc nao
cling c6 thé “tran” ra. Cu thé |a con nguwdi Gy thac cho nha nudc mot
loat cac bién phap nhu kiém soat kinh t& dé déi phd voi strc manh van
nang cla dong tién, tdch bach nha nwdc vai tdn gido (chinh gido phan
ly - laicite) theo nghia xay dung mot hé théng bao dung chéng lai su cai
tri cQia ton gido d6i vai chinh tri, nham bao vé cac dan tdc thidu sd khdi

sy thu dich gilta cac dan toc.

T6i xin phép khdng dua ra binh luan vé cach thirc nao cac ban cd thé lam
dé vira c6 nha nudc mang tinh dan chl nhung lai déng thoi co du sire
manh cai quan x3 hoi. Thay vao do, toi xin dé cap vé nhirng ly gidi chung.
Trwde hét, t6i mudn bat dau tw viéc thira nhan mét su that. D6 1a cho
du dan tdc thiéu sé cé thanh céng trong viéc cé qudc gia cda riéng minh
di nita, nhwng mot khi trong quéc gia d6 ludn ton tai mot dan tdc thiéu
s khdc thi s& khong thé cé chuyén mdi tap thé dan tdc hinh thanh mét
qudc gia cla riéng minh. P& thoét khdi vong luan quan nay, can phai
chap nhan rang nha nudc khdng phai dwoc hinh thanh dwa trén cac
diéu kién tu nhién sinh ra tr ddc tinh (ban sic) dan toc, ma dugc hinh
thanh dua trén nén tang cla sy wng thudn mot cach duy ly mac du moi
mot dic tinh (ban sac) dan toc cé thé va can phai phat trién day dd trong

pham tru van héa da dang, trong ndi bd ciia mot quéc gia.



3. Van héa hién phap: Nha nwéc “phap tri”

Toi d3 gidi thich vé “nha nudc” - yéu td th& nhat cda “nha nuéc phap
quyén”. O day, toi xin giai thich vé mot yéu té nira 13 “phap luat”.

Vao nhirng nam 1990, t6i cé co hdi dugc cung lam viéc véi mot ny ban
thuong dugc goi la ny ban Venice dugc thanh lap dya trén sy hau
thuan cta Hoi dong chau Au dé Ung ho cai cach thé ché & cac nudc
Dong Au. Uy ban nay dugc goi vai tén chinh thire 13 “Oy ban vi dan cha

dwa trén phap luat va quyén con ngudi”.

Vi vdy, “nha nwdc phap quyén” duwoc dinh nghia nhu 1a nén dan chi
gan véi viéc thuwgng ton phap luat va bao dam quyén con ngudi. Co thé
nai viéc dat dugc dan chd khdng dua trén nén tang tdn trong phap luat
va bdo dam quyén con ngudi sé dé dang hon so véi viéc cé duoc nén
dan chd dya trén nhitng co s& doé. Chung ta hdy cung nhin lai lich st
hién dai Nhat Ban nhw mot vi du cho diéu nay. Nhat Ban, nwdc bat dau
hién dai héa vao nlra cudi thé ky XIX, d3 tién hanh mét loat cac hoat
dong dé du nhap phép luat bat ngudn tir TAy Au co ban theo theo mé
hinh chau Au luc dia.

Trong Iinh vc hién phap, Hién phap Pai d& qudc Nhat Ban nam 1889
khéng phai duwoc quyét dinh bdi nghi vién 1ap hién hay thong qua bo
phiéu clia nhan dan. N6 dugc ban ra bdi Hoang dé - ngudi ndm chi
quyén. Tuy nhién, can phai dé cdp dén tam quan trong clia phong trao
dan chu truwdc va sau nam 1880 doi thanh |ap nghi vién do nhan dan
bau ra. Nghi vién dugc thanh |ap theo Hién phap ndm 1889 d3 khong
quay lwng lai v&i hoi thd clia phong trao dan chd né ra truwdc khi ban
hanh Hién phap Dai d& quéc Nhat Ban. Nghi vién d3 ngay cang cé tiéng
nai trong doi séng chinh tri cia Nhat Ban. Trong cdc ndm 1924 va 1925,
cb 2 yéu td chu yéu kich hoat nén dan chd tré thanh hién thuc. Mét |a
viéc xac |ap tradch nhiém cda chinh phd déi véi nghi vién nhu mét hanh
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dong thuc t& chir khdng phai chi dirng lai @ mot nguyén tac dugc van
ban hda; Hai 13 viéc thuc hién bau clr phd thdng, du chi trong pham vi

doi twong la nam gidi.

VAy thi, tinh trang céc linh vuc quyén lwc khac vao thoi dé nhu thé
nao? Néi vé quyén tu phap, nam 1891 - mdt ndm sau khi Hién phap Dai
dé& qudc Nhat Badn duoc thi hanh, d3 xuat hién mot co hoi dé thé hién

sy doc 1ap cda ly ludn phap luat ddi véi chi nghia nha nuéc 13 s6 mét.

Nhan vién canh vé phuc vu Thai t&r nuwdc Nga da gay ra mot vu viéc
chan dong la gy thuong tich cho ngudi tuong lai sé trd thanh Hoang
dé Nikolai cla triéu dai Romanop. Dirng trudc vu viéc nay, Chinh phu
Nhat Ban d3 céng khai gay 4p luvc manh |én Chanh &n Toa an t6i cao dé
doi dp dung hinh phat cao nhat 1a t& hinh. Theo Luat Hinh sy thoi bay
gi thi hinh phat cao nhat cho tdi trong vu viéc nay 13 tu chung than.
Chinh phd Nhat Ban lo sg dé quéc Nga hung manh tra thu nén mong
mudn tim cach xoa diu phan (rng d6. K&t qua la Chanh an tda 4n tdi cao
d3 khang cu dén cung va su doc 1ap cla tw phap da duwoc bao vé mét

cach tuyét voi.

Tuy nhién, mac cho sy gia tdng strc manh cla nghi vién va su clng cd
tinh ddc |1ap cla tu phap, nén dan ch( & Nhat Ban d3 khong thé can
duoc mot loat cac cudce tan cong vao Trung Qudc Pai luc va sy gia tang
clia chi ngha quan phiét bai ngoai, va két cuc Ia din dén cudc chién

tranh toan dién d6i vdi phe cac nuwdc ddng minh.

DE hiéu duoc, vi sao, mdt nén dan chl rat hap dan, nhwng d3 bdc hoi,
rat can doc lai cdc cuén sach cha nha tuv tuwdng thudc phong trao ty
do va dan quyén, duoc viét ra trwdc khi Hién phap 1889 ra doi. D6
la Nakae Chomin, ngudi con duwgc goi la Ruso (Rousseau) clia chau
A. Cuén “Hoi dap vé chinh quyén cla ba ngudi say” dugc xuat ban
vao ndm 1887 truwdc khi Hién phap duwgc ban hanh, du trong con mat
tac gid ban Hién phap khdng lam éng théa man. Chomin d3 chi ra hai



phuong phdp dé dat dwoc quyén loi cho ngudi dan thong qua ngudi
I&n tudi nhat trong ba ngudi “say”. Thir nhat [a quyén loi gianh lai dwoc
nh& sy nd luc cla chinh nhan dan, va tha hai 1a quyén Igi dwoc ban
cho tir trén xuéng nhw mét th&r qua tang cta hoang dé. Chomin d3 tiép
tuc nhu thé nay: “Méac du sé luvgng bi han ché nhung quyén lgi duoc
ban cho, vé mat ban chat, khdong khiac may so v&i quyén lgi gianh lai
duwoc. Vivay, hdy lam giau nhitng quyén loi dugc ban cho nay bang strc
anh huéng phi thuong clia nguyén tac dao dirc, bién ching thanh mot
thtr dung dich giau dinh du@ng. Th& dung dich nay cé vai tro nhu buéc
rén luyén dau tién vay. Tiép theo d6, phai mé rong hon nita nhirng
quyén lgi dugc ban cho nay vé cd mat pham vi va néi dung &ng vai sy
phat trién cha thoi dai va budc di cda lich s, va xay dwng né tré thanh
phap luat cia quéc gia dan chi. Chinh diéu nay méi that sy la ly ludn
ti€n hda”. Nho ¢ “sirc anh hudng clia nguyén tac dao dirc” va “dung
dich giau dinh dudng” ma “ly luan tién héa thuc sy” dugc hién thuc
hda. Sy phat trién cha lich sir d3 chi ra rd nhitng sdng sudt cling nhu
diém yéu trong dy doan ctia Chomin. Sang suét & chd: chl nghia lac
quan cta Chomin d3 dwoc tuyén bé trudc sy thanh cong cda “nén dan
chl hoc hdi” - dugc thye hién cho dén dau nhitng nam 1930. Piém yéu
thé& hién & chd: strc manh clia “nguyén tac dao dirc” va sy tich Illy cla
“nhitng hoc hoi” nay cudi cung da khéng chdng lai duwoc con séng than

nguoc chiéu. B&i vi sy ngugc chidu nay d3 chién thang tat ca.

Tai sao lai cé diém yéu nay? Ly do |a vi Chomin d3 cd y thu nho t&i mirc
t6i thidu sw khac biét “vé ban chat” gitra quyén loi ma nhan dan gianh
lai dworce tlr dudi lén vai quyén loi duoc ban cho tir trén xudng. T d6,
dng du bdo mét cach lac quan vé tuong lai cla quyén lgi dugc ban
cho. Tuy nhién, mét van dé quan trong mang tinh quyét dinh lai xuat
hién & day. C6 nghia la 6ng ban luan vé “sé lvgng”, nhung liéu tdng s6
vé luvgng cla nhirng quyén nay co giup qudc gia gia nhap vao qudc gia

c6 day di cic quyén “cha quéc gia dan chd” mét cdch thye chat khong?
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Dé cb thé trd 100 mot cach thuc chat cdu hdi nay, can phai chd tdi giai
doan dau cla viéc tdi dan chd hda ma Nhat Ban d3 thuc hién sau nam
60. Khi ay, khong chi don gian 1a sy bién d6i vé luvgng duoc tinh bang
nhitng con “s6”, ma diéu dwoc cho |a dic biét can thiét 13 sy bién d6i
vé chat, dic biét 1a sy bién ddi vé “ban chat”. Sau bai chién ndm 1945,
viéc tai dan chl héa da duogc thuc hién, nhung khong dirng lai & tai xay
dung nén dan chd, ma bdo ddm quyén con nguoi cling la thir khéng
thé nhuong bd dugc tuyén bd rd rang, va mot co ché dam bao diéu dé
bang ché& do xét x& hién dinh phai dwoc thyc hién.

Thue té 1a ching ta dang d6i mat véi khac biét vé mirc d6 “kha nang du

nhap” cla van hda hién phap theo tirng linh vue.

Nguyén tac phan quyén gilta cac co quan chinh trj [a thi cé thé hap thu
twong ddi dé dang. Tuy nhién, thugng tén phap luat va bao dam quyén con
ngudi lai [a mot van dé khac. Diéu nay lién quan dén nguyén tic vé gid tri.

Noi cach khac, day khdng phai don gidn chi la van dé vé binh dwng, ma
|3 van dé vé ndi dung trong binh dung ay. Néu ndi mét cach chinh xac
vé van dé ndi dung thi vdi tirng nén van hda lai cé nhirng cach néi khac
nhau. Nhu vy, ching ta dang d6i mat v&i mot sy cidng thang can cé,
ton tai gitra tinh phé bién cda van hda hién phdp vai tinh da dang cda

van hoéa ndi chung.

4. Tinh phd bién cia van héa hién phap va tinh dang
dang ctia van héa néi chung - vi mét chl nghia phd bién
mang tinh phé phan

Chung ta can tranh hai diéu. Thit nhat 13 chd nghia tuvong d6i van hda
van thuong déng vai tro 1a hinh thire 4p dat gia tri bén trong bién gidi
qudc gia dwdi tén goi la ban sdc qudc gia/dan tdc. Th hai la chd nghia

phd quat gian don mang nguy co pha hoai nén vin hoéa dan téc.



Diéu thr nhat chinh & & chd: chi nghia tuwong ddi van héa luén cé
khuynh huwéng ndy sinh su tu mau thuan. D6 1a sw mau thuan khi vira
cdm dodan céc loai quan diém cda chl nghia tuong déi trong pham tru
triét hoc cla chinh no, vira cu tuyét chd nghia phé bién van héa hién
phap ma ap dung chi nghia twong d6i van hda. Mat khac, ngay ca
trong van hoa hién phap ciing ton tai mét khu téi trong qua khi cda
chinh né. Thé nhung trai véi ngudi theo chi nghia phd quat, pham
vi ap dung chd nghia nay lai chi gidi han trong chinh quéc, con & céac

thudc dia rong I&n thi lai khdng hé cd béng déng clia quyén con ngudi.

Nhu vay, néu khong thé dua vao chi nghia twong déi van héa 1an cha
nghia phé quat gian don, thi lwa chon con lai chi cé chd nghia phé quat
mang tinh phé phan ma thoi. Phé phan trong nghia nay khdng chi don
gian la phé phan su chéch hudng sé xay ra ma con la khao sat mang tinh

phé phan ngay ca véi mot s& nguyén tac clia van hda hién phap nay.

Toi d3 ndi la “sw chéch hudng sé xay ra”, vdi ham y chi khoang céach
gitta nguyén tac cla van hda hién phap va hién thuc. V&i y nghia d6,
thi cdc qui vi Viét Nam chinh [a nhan chirng tét nhat. Tuyén ngén doc
lap cla Viét Nam ndm 1945 d3 trich dan 2 tuyén ngdn nhan quyén thé
hién quan diém cla van hoa hién phap 1a Tuyén ngdn déc lap cla nwdc
M§ ndm 1776 va Tuyén ngdn nhan quyén cla nudc Phap nam 1789,
dé phan ddi “su chénh huwdng s xay ra”. Chinh cdc qui vi d3 budc phai
phan déi true dién sy chéch huwdng nay mot cach diing cam thong qua

cudc khang chién gianh déc lap.

Toi s& ndi thém vé ca “tinh cé van dé” trong chinh ban than nguyén tac.
Mot trong nhirng tru cét chinh cldia quan diém vé bao ddm quyén con
ngudi duoc tao nén bdi niem tin rang, moéi ngwoi bat ké 1a nam hay nit
déu cd nang luc ty quyét dinh. Tuy nhién, khi d6i mat véi két qua cla

mot loat cac quyét dinh dan dén sy hdy diét mai trwong hang loat, hay
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cac van dé mang tinh dao dirc sinh hoc, thi t6i c6 cdm gidc ngay cang
mat su tin twdng vao nang lyc clia con nguwdi. Vay thi lam thé nao dé
thoat khoi sy hoai nghi dang so nay? Trén co s& ton trong gid tri pho
quéat cta van héa hién phap, cac kinh nghiém cla nén dan chu cii can

phai hop tac vai nén dan ch mdi dé tim ra mot cau tra |oi.



A BRIEF COMMENT ON THE POSSIBILITY
AND THE DIFFICULTIES OF TRANSPLANTATION
OF LEGAL CULTURE

Higuchi Yoichi

Before discussing our subject “Transplantation of law”, it would be
appropriate, even necessary, to clarify one thing. The law contains two
aspects: technological element, more specifically as a tool to operate a
society in a rational way and cultural elements, namely idea according
to which each society should continue its path to the happiness of the

people all together.

Therefore, it is necessary to control this technological element of law
for which we Japanese are happy to be going to continue to cooperate

with you in your ambitious reform of institutions.

Meanwhile, legal culture poses a problem, since it turns to something
universal on one hand, and we must reconcile this universality with
the identity of each culture, in other hand. Thus it imposes a series of

inter-cultural dialogue, and that’s what | want to start today.

1. Brief outline of the development of legal culture,
especially the Occidental Origin through the World

FOUR EIGHTY-NINE

In democracy, the right is no longer a mandatory unilaterally imposed
from the above. The right consists either standards legislated by an
elected assembly that gives legal status to various subordinate rules or

contracts between individuals and approbated by the judge.
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This whole system of law in a State must be ordered by a fundamental
law, that means a constitution. It is in this sense, we can imagine that
the Constitution is on the top of pyramid.

This is why | speak today constitutional culture essentially.

What is the “constitutional culture”? | give here an answer that is
seemingly mundane but effective enough: this is the definition of
“constitution” made in Article 16 of the Declaration of Human and of
Civic Rights of 1789 that is saying: “Any society in which no provision is
made for guaranteeing rights or for the separation of powers, has no
Constitution.”

How this constitutional culture was spread? Allow me to answer this
guestion by referring to the formula of “four Eighty-nine” that outlines

a series of “transplants” of the constitutional idea.
What is it?

Firstly, in 1789 the famous Declaration formulated the principle using
the excellence of modern constitutional culture: the unified and
indivisible nation with sovereignty, on the one hand, and the individual
released from all feudal constraints, as the bearer of human rights, on
the other hand.

Just a century before, namely in 1689, the English Bill of Rights
inaugurated the modern constitutional history, while invoking, unlike
1789, the medieval tradition of constitutionalism dating back to the
Magna Carta of 1215.

Then comes the third eighty-nine. In 1889, a country having the
culture of extra-Western origin adopts a Constitution as a tool for its
modernization. It is the Japanese Imperial Constitution, promulgated
in 1889 and implemented in 1890.



Finally 1989. The destruction of the Berlin Wall symbolizes the beginning
of democratization beyond the boundaries between the world of the
West and the East, as well as between the North and the South. Here

in Vietnam, you are yourself now in this great historical current.

Through these four Eighty-nine we see the process of global
expanding and entrenchment of constitutional culture. This process
was accompanied, however many detours and difficulties, even in
the nations which gave the birth of constitutional culture. If we draw
a lesson from this process and get a perspective for the future, my
opinion is that the goal of our joint efforts on the experience of the

Japanese society would have something productive.

Itis all the more likely, Japan continues its path of modernization, since
the second half of 19th century, by transplanting of the legal system
of Western origin, and that it shows as well, sometimes success and

sometimes failure.

2. Constitutional Culture: The “State” of Right

It is now necessary to clarify a little more the content of what | call
“constitutional culture”. You hear perhaps the two key words used
synonymously by the EU: Etat de droit in French state of law, and rule

of law in English.

If we talk about the state of law, we have to talk about state first. While
stressing that it is inevitable and desirable that the cross-border flow
of political and cultural ideas will intensify, it is necessary to confirm
that it is vital that a public body of a nation, res publica, remains as
a unit of the autonomy group of men and women. In addition, most

important of these jurisdictions is called the state.
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Indeed, we continue to entrust the government of the difficult task of
containing the forces that are likely to be overflowing: the regulation of
the economy against the omnipotence of money, secularism or tolerance
system against domination of religion on politics, a series of measures to

protect minorities against the inter-ethnic antagonism, etc.

| can only abstain voluntarily to make concrete order of comments
regarding what you need to do for having a state that is both democratic
and governable. Let me, instead, make a finding of general application.
We must begin by accepting a truth: it is impossible that each ethnic unit
has a state, given that there will be necessarily always an ethnic minority
within the minority that will be able to have its own state. To get out of
this circle that may be infernal, we must admit that the state is something
built on the basis of a rational consent, not a natural given from the ethnic

identity that could and should develop fully in various cultural fields.

3. Constitutional Culture: The State of “Right”

That was the STATE, the first element forming the concept of the rule

of law.
Now here is the other component: the right.

In the 1990s | had the opportunity to cooperate with the so-called
Venice Commission organized under the auspices of the Council of
Europe to support the institutional development of the countries
of Eastern Europe following the demolition of the Berlin Wall. This
commission is officially called the Commission for democracy through

law and human rights.

The rule of law is therefore defined as the democracy combined with the
respect of the law and of human rights. Democracy is, plainly speaking,
less difficult to acquire than the observation of the law and human rights.



The modern history of Japan is an example. At the beginning of its
modernization in the second half of the 19th century, Japan has
conducted a series of transplantation of Western origins laws, mostly

European-continental type.

In the constitutional field, the text of 1889 has not been ratified neither
by a constituent assembly, nor by a referendum but granted in the name
of the Sovereign Emperor. However, it must be noted the importance
of democratic movements that have arisen around 1880, claimed the
establishment of an elected parliament. The parliament inaugurated by
the Constitution of 1889 does not betray the aspirations of democratic
movements preceding the grant of the basic Imperial law, and will weigh
more and more heavily in the country’s political life. In 1924-25, the
two essential factors for the functioning of democracy become realities;
the practice, the written rule in other word, of the government being

responsible to parliament and the universal male suffrage.

What was then the situation of the other branch of government? The
judiciary has had occasion, in 1891, i.e. only one year after the entry into
force of the Constitution, to demonstrate actually the logic of law against
thereason of State. In confrontation with a shocking case in which a police
officer charged with escorting the Russian Prince Dauphin had done an
injury to the future Emperor Nicolas Il. The Japanese government has
openly exerted a strong pressure on the Chairman of the Supreme Court
in order to obtain the capital punishment, unfolding of the section of the
Penal Code according to which the maximum penalty was, in this case,
the indefinite prison term. The government feared reprisals from the
powerful Russian Empire and wanted at all costs to appease its reaction.
Finally, the President of the Supreme Court resisted to the end, and the

Independence of Justice got away unharmed.
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However, despite the increase in the strength of the elected parliament
and the glorious episode of the independence of justice, the democracy
has not been able to prevent the rise of a chauvinistic militarism and a
series of attacks on Chinese mainland that will lead a whole Japan to a

total war against the Allies.

To understand why an advanced, compelling at first view, democracy
was eventually evaporated, it is indispensable to reread a masterpiece
written by one of masters to think of freedom movement and the right
of the people before the granting of the Constitution of 1889. This is

NAKAE Chomin, said Rousseau in Asia.

The writing of Chomin, “A Discourse by Three Drunkards on
Govemment” was published in 1887, waiting for the granting of the
Constitution that will not be satisfactory to the author’s eyes. Chomin
has expressed by the dean of the three “drunkards”, certainly the
alter ego of the author himself, to distinguish two ways of acquiring
the rights of the people; rights restored by the efforts of the citizens
themselves, and rights granted came from above as a gift of monarch.
It continued all the same: “the rights granted, although their number is
limited, are not so different, in their essence of restituted rights. Thus
enriching these rights granted with the tremendous influence of moral
principles and the leaning as nutritious liquid. Then, our granted rights
will grow up extensively and in substance with the progress of time
and the march of history, to join the democratic rights of nations. This

is the bona fide evolutionary logic. “

The «Real evolutionary logic» should be realized by the «influence of

moral principles» and the «leaning as nutritious liquid».

The course of history will demonstrate both foresight and weakness
of the forecast given by Chomin. Foresight: because of his optimism

announced in advance, the success of the «learning democracy» up



to the early 1930s. Weakness: because the force of «moral principles»
and the accumulation of «the learning » were ultimately not able to

resist the tsunami of counter-current that will carry everything away.

Why this weakness? Chomin has dared to minimize, probably quite
consciously, the difference in “its essence” between the rights
restored from below by the people themselves and the rights granted
from above, and this is for having an encouraging perspective for the
future of the granted rights. A crucial question is imposed, yet: by the
argument on the «number», the quantitative sum, of rights, can we

effectively reach to «joining the rights of the democratic nations»?

To answer this question essentially at the beginning of the re-
democratization of the country 60 years later, it had to have a change
not only in quantitative «number», but mainly qualitative in «the
essence». During the re-democratization following the defeat in 1945,
it should not only reconstruct democracy, but above all to proclaim the

inalienable rights of man and introduce constitutional justice.

We are in fact in front of a certain difference of the degree of

«transplantable» of constitutional culture depending on fields.

The rules, written or unwritten, on the distribution of powers between
the political organs are relatively easily assimilated. But the situation
for the rule of law and human rights is not the same. It is not only about
rules on the distribution of power in the narrow sense of the word, i.e.
rules of procedures. It is also and above all rules on the merits, that is
to say on the value.

In other words, it is not only the problem of the container, but also the
contents. To be exact on the latter, it is each culture. We are thus facing
with a possible tension between the universality of the constitutional

culture and plurality of cultures in general.
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4. University of Constitutional Culture and Cultural
Diversity in General for Critical Universalism

We must avoid two pitfalls: the absolute cultural relativism which, in
the name of national or ethnic identity, often play an oppressive role
in borders on the one hand, the risk of being naive universalism in any

ethnocide way in the other hand.

The first pitfall is also used to cause a contradiction: it invokes a certain
cultural relativism to deny constitutional culture describing themselves
as universal, while prohibiting any relativistic thinking within the
meaning of the empire of his own philosophy. The Constitutional
culture in its turn, in its past of great shadow, in the sense that, in spite
of its great cause as universalist, it applied only in the metropolis and

the vast colonial empire had nothing to do with the rights of man.

If we are not able to join neither the absolute relativism, nor naive
universalism, there remains the critical universalism. Critique in the
sense that not only put in doubt of possible deviations, but also some

principles of this constitutional culture.

| say possible deviations, to designate the gap between principle and
reality of the constitutional culture. You are yourself the best witness
in this meaning since your 1945 Declaration of Independence cited
the two statements of 1776 of America and 1789 of France that are
embodying the idea of the constitutional culture. Yet, paradoxically,
you had the object to oppose courageously to counter just these two

countries by the War of Independence.

| say the issue of principle as well.



One of the pillars of the idea of human rights was the belief in the
ability of each and everyone to decide. Now, in facing the results of
a series of decisions of the massive destruction of the environment
in bioethics, we are less sure of this human capacity. How to get out
of this redoubtable skepticism? By clinging to the universal value of
the constitutional culture, old and new democracies must work all

together to seek an answer.
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NHIN LAI LY THUYET
VA KINH NGHIEM TIEP NHAN PHAP LUAT

Pham Duy Nghia

Céc luan diém dudi day gép phan diém lai ly thuyét tiép nhan phap
luat, diéu kién gitp tiép nhan phap luat thanh céng, gidi thich ly do that
bai trong tiép nhan phap luat, cling nhw chia sé mét vai thién y nhan
dién thach thic d6i vai tiép nhan phdp ludt & Viét Nam trong vai thap
ky tai.

[1] Khadi niém tiép nhan phap ludt: Trong hodi thdo nay, du nhiéu thuét
nglt khac nhau d3a duoc sir dung (chuyén héa phdp ludt, tiép nhdn phdp
ludt, du nhdép phdp luét, tham khdo kinh nghiém phdp ludt nuéc ngoai,
tiép thu lugt nuwdc ngodi), song cac dién gia déu thdng nhat & mot diém:
qguan niém va kinh nghiém lap phap khéng bi bd hep trong ranh gidi
qudc gia dan tdc. Nguoc lai, ching thudng lan tda tir cac qudc gia tién
tién sang cac qudc gia kém phat trién hon. Co rat nhiéu kénh thac day
trao d6i va ti€p nhan phap luat, tir giao lwu gitra hoc gia, dao tao luat hoc
mang tinh quéc té, su cung cap dich vu cha cac hang luat toan cau, cho
tdi céc hiép dinh song va da phuong.! Quan niém hoc thuét, cdc ngudn
luat, kinh nghiém |ap phdp, cach thirc t6 chirc thi hanh luat, ngdn ngit
phap luat, thoi quen va kinh nghiém hanh nghé... tat ca cic gid tri d6 déu

cd thé lan tda, c6 anh hudng vuot ra ngoai bién gidi qudc gia.

[2] Tiép nhan phap luat trong lich str: Ti€p nhan phap luat |a mot hién
tuwong co tir c6 xuwa. Sy lan tda cla co luat La M3 & phuong Tay 1a mot

1 Tiép nhan phap luat 1a moét chuong sach da dwoc ban ludn trong Pham Duy Nghia
(2004), Chuyén khao Luét kinh t&€ (Chuong trinh sau dai hoc), NXB DHQG HN.

Thue tién va thach thire trong chuyén héa phap luat tai Viét Nam: Chia sé kinh nghiém ctia Lién minh chau Au

Challenges and practices of legal transplants in Viet Nam: Sharing European experiences = 245



minh ching rd nét vé tiép nhan phap luat theo hai chiéu khéng gian
va thoi gian (luat cha thé hé trwdce cd thé gdy cam hirng cho cac thé hé
sau; luat cdia qudc gia nay cd thé gdy cam hirng cai cach cho cac quéc
gia, dan tdc khac). O Viét Nam, phép luat tir tridu Lé t&i tridu Nguyén
déu chju anh hudng dang ké cha phap luat Trung Hoa, tir doi Puwong
cho t&i doi Thanh.? Trong thoi ky thudc dia, mét lan song du nhdp phap
luat da dién ra & tat ca cac thudc dia. Sau d6, thé ky XX d3 chirng kién
sy lan toda cla hé théng phap luit X6-Viét vao hau hét cac qudc gia x3
hoi chd nghia, mac du mirc dd rédo riét va tinh triét dé trong tiép thu
phap luat X6-Viét & cac qudc gia cé khac nhau.

[3] Géc nhin tir nhu ciu phap luat: Co nhiéu ly thuyét vé ti€p nhan
phap luat (legal transplant), song cé thé ly giai hién tugng nay tir goc
nhin vé nhu ciu d6i véi phdp luat (from the demand side for law). Hang
hda, tu ban, cong nghé va lao ddng di chuyén ngay cang tvw do, ching
can téi mot khudn khé phap ly twong déng (convergence) gilra cac
qudc gia. Cac nhan t6 mdi trong thi trudng thic day sy twong dong do.
Mua ban qudc té doi hdi phap luat hop déng tuong rng. Pau tu nwdc
ngoai doi hdi cac hinh thirc bdo hé va lwa chon mé hinh doanh nghiép
tuong &ng. Chuyén giao cdng nghé can tdi sy twong thich cla phap
luat vé s& hiru tri tué. D& minh hoa, cé thé quan sat nhan té thj truong
mdi ndi |1én gan day cta Taxi Uber, mé hinh kinh doanh nay chi cé thé
xuat hién néu cd sy twong thich cha phép luat vé thé tin dung, vé thanh
toan. Suy cho cung, cling nhu ha tang vién théng hay Internet, phap
ludt nhuw mot thr ha tng, can dat tdi nhitng chudn muyc tuong dong
thi giao dich md&i cé thé dién ra trén thi trwdng toan cau. Thi truong
mang tinh toan cau thi ha tang phap luat cling trd nén toan cau, su tiép
nhan phdp luat xuat hién vi cé nhu ciu cho su hai hoa hda, twong dong

hda, tham chi nhat thé héa phap luat.

2 Xem thém: Nguyen Ngoc Huy and Ta Van Tai (1987), The Le Code: Law in
traditional Vietnam, Ohio University Press.



[4] GAc nhin tir nguén cung phap luat: Hién twong tiép nhan phap luat
c6 thé duwoc quan sat tlr cdc ngudn cung phdap luat. Khi nhu ciu xuét
hién, cac nha 1ap phap phai tim kiém y twdng tlr cdc ngubn cung cap
khdc nhau, trong dé c6 ca nguén cung tlr nwdc ngoai. Ho tim ki€m y
twdng tir cac luadt mau (vi du ctia UNCITRAL, UNIDROIT, cac Uniform
Law clha Vién Luit Hoa Ky). Ho tim kiém y twdng tir kinh nghiém lap
phap va thyc thi phdp luat nudc ngoai, tir cdc hoc thuyét, quan niém
va cach diéu chinh, vi du “poison pill” trong thén tinh céng ty mang
tinh thu dich (hostile takover) ctia Hoa Ky dwoc nhiéu qudc gia Dong A,
trong dé c6 Nhat, Han nhanh chéng ti€p nhan. Cac hiép dinh, diéu uéc
qudc té, céc vién nghién clru chuyén sau vé hai hoa hda, nhat thé héa
phap ludt cling nhu ludt so sanh la nhirng kénh gidp céc qudc gia tiém
can dé dang hon cac ngudn cung phap luat. Tham chi, ban 4n va cac
phat trién luat phap bdi thdm phan nudc ngoai cling dan tré nén mot

ngudn cung cap y tudng sang tao ra phap luat.

[5] Céc ly do quyét dinh s Iwa chon ngudn tiép nhan: Luat phap cé
thé quan sat tir nhidu géc nhin khac nhau, bat dau tir cdc nguyén ly ty
nhién mang tinh phé quat, twa nhu triét ly phap luat (philosophy of law,
nature of law), cho t&i luat trong quan niém, y tudng (law in concept,
law in idea), cho téi luat duwoc ghi nhan trén gidy, dwoc tuyén bé trong
cac cam két clia nha nuwéce (law in book), va cudi clng 13 luat thyc tién
& ngoai doi (law in action). Cac loai luat nay hién nhién 1a khac nhau,
tham chi khac xa nhau. Khi xuat hién mét nhu ciu ti€p nhan phép luét,
cac nha 1ap phép sé lya chon nhitng ngudn tiép nhan ma ho cdm thay
thuan tién nhat, phu hop vdi ho nhat, hy vong cé thé mang lai hiéu qua
diéu chinh mong doi nhat, hodc vi céc ly do khac ma ho tu tin dé chon
nhat. Thong thuwdng, khi tiép nhan triét ly, quan niém phap luat, ngudi
ta can t&i mot hé quy chiéu (paradigm) gan giii vdi qudc gia ¢ ngudn

cung phép luat, diéu nay thuwdng xuat hién qua cac kinh nghiém c3
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nhan va nén hoc van duwoc dao tao cla cac nha lap phap. Nguoi hoc &
Hoa Ky vé sé& gan giii v&i cach ti€p can cla ngudi My, ngudi hoc & Dirc,
Phap vé s& gan giii vdi cach ti€p can tir chau Au, ngudi hoc tir Nhat hay
Han twong tu s& cé6 mdi quan hé gan bé vdi nhitrng gia tri & qudc gia
ma minh dugc dao tao. Khi ti€p nhan luat trén gidy, ngudi ta phai vuot
qua rao can ngdn ngit. Ti€éng Anh d3 tré nén ngdn ngit thdng dung toan
cau, vi thé khéng ngac nhién khi ludt Anh-My tré thanh mot nguén
cung mang tinh phd bién cho cac quéc gia khac ti€p nhan. Déi khi sy dé
dang tiém cén cda ngudn cung, vi du dugec tai tro bdi cac qudc gia phat
trién, cling 1a mot ly do lua chon ngudn ti€p nhan. Cudi cuing, diéu kién
kinh t&, xa hoi, cac triét ly va y thirc hé quyét dinh déng ké su lua chon
cla nha lap phép. Piéu nay ly gidi sy twong dong dang kinh ngac gitra
phap luat Trung Hoa va Viét Nam trong trong 30 nam vira qua, mac du
tlr 1979 t&i 2009 méi giao lwu vé hop tac phap luat gitra hai quéc gia
nay khéng hé dang k&, néu so vdi si ho tro lién tuc clia Codng hoa lién
bang Durc, Hoa Ky hodc Nhat Ban.

[6] Cac diéu kién dé ti€p nhan thanh céng: Tiép nhan phép luat 13 hién
tuwong da dang, c6 chd dong tiép nhan, song ciling cé tiép nhan cudng
birc, c6 tiép nhan thanh céng, song cling cé vd sé cudc tiép nhan that
bai tuyét vong, cé nhirng cudc tiép nhan thanh thuec, song cling khong
thi€u nhitng cudc ti€p nhan déi khi chi la hinh thire, danh trdo khai
niém, dung cung mét thuat nglr song glti vao dé nhirng quan niém va
gia tri khac biét, tham chi d&i nghich. Phap luat Cong hoa Phap duoc
du nhap vao Viét Nam cudi thé ky XIX dau thé ky XX, vé co ban d3
khéng thanh céng. Khi nguwdi Phat rat di, di san 80 nam phap luat thuc
dan mau chéng tan bién. Phap luat X8-Viét, vé thwc chat mdi chi duogc
du nhap vao Viét Nam mdt céch rdo riét trong cdc ndm 70-80 cula thé
ky XX, van dé lai dw 4m manh mé cho dén ngay nay, ké ca khi Lién-x6 d3

tan ra tir 1au. Nhu vay, thanh céng hay khéng phu thudc vao sy twong



thich véi cau tric x3 hdi va cac thé ché cé san trong quéc gia ti€p nhan
phédp luat. N&u gidi tinh hoa, dian dat dan tdc cé cung mot hé nhan
thirc, néu trong xa héi cé cac nhan té cd thé khai thac, hudng loi duoc
tlr sy ti€p nhan phap luat, thi nhw Acemoglu (2012) nhan xét, mam
moéng cha mot thé ché dung hop, trao quyén (inclusive institution)
trong mot thoi khac quyét dinh (critical juncture), khi dwoc du nhap cé
thé tao ra nhirng vong xody lan réng, trao thém quyén cho ngudi dan,
tlr d6 mai dan lam bén chat thanh cong cla tié€p nhan phap luat.?

[7] Giai thich that bai trong tiép nhan phap lut: Theo quan sét cla
Weingast (2008), trong gan 200 qudc gia trén thé gidi nay, chi cé vai
chuc quéc gia trd thanh quéc gia cdng nghiép, ¢ nén quan tri qudc
gia minh bach, phép luat nghiém minh, tudn tha ché d6 phap quyén.*
Cac quéc gia con lai déu tray trat trong ti€p nhan nhirng thé ché van
minh d6. Nhw vy, mong udc la mot chuyén, tiép nhan thanh cong hay
khéng la mét chuyén rat khéc, va théng thuwdng phan |6n cac qudc gia
di sau s& that bai khi du nhap phdap luat nwdc ngoai. D& minh chirng,
hau hét cac qudc gia déu cong nhan tuyén ngdn vé nhan quyén va cac
quyén chinh tri dan sy cta Lién hop qudc, song sau khi tiép nhan cac
cam két dé trén gidy, viéc thuc thi ching trén thuc té€ méi day bi an,
va thong thudng dan tdi that bai. Nguyén nhan dan tdi that bai rat da
dang, theo Watson (1974) cé thé bao gdm: (i) thi€u cac quan niém, y
thirc hé, gia tri hd tro cho phap luat dwoc du nhap, (i) cdc quan niém
phdp luat duwoc du nhap, song bi danh trdo khai niém, gan vdi clng
mot tén goi nhirng ndi dung khdc, véi muc dich khdc, (iii) thiéu cac thé

ché hd tro gitp thuc thi, lan rong y twdng cla phdp luat, [am cho s6

3 Acemoglu and Robinson (2012), Vi sao cac qudc gia that bai, NXB Tré.

Barry R Weingast 2010, Why Developing Countries Prove So Resistant to the
Rule of Law, in James J. Heckman, Robert L. Nelson, Lee Cabatingan, Global
Perspectives on the Rule of Law. (New York: Routledge-Cavendish, 2010).
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déng dan chung duoc tham gia nhiéu hon, duoc hudng lgi nhiéu hon,
duoc trao quyén nhiéu hon tir phép luat tiép nhan.®

[8] M&t cach ly gidi khac chia Seidman: Cling cé thé ap dung céng thirc
ROCCIPI cla Seidman (2004) dé ly giai cac hanh vi thyc t& ngoai doi
(law in action).® Ly do that bai cé thé do quy dinh chua r& rang, tw mau
thuln (Rules), cé thé do co hoi clia cac bén lién quan khai thac phap
luat cho riéng minh (Opportunities), cé thé do nang lwc cla cac d6i
tuong lién quan, hodc chdp hanh hodc thi hanh phdp luat (Capacities),
cling c6 thé do truyén thong, dién dat luat qua kém (Communication),
c6 thé do loi ich (Interest), cé thé do quy trinh thuc thi phap luat
(Process) va cudi cung do y thirc hé thong tri trong xa hoi (Ideology).
Cdac goéc nhin nay déu cé thé gitp ly gidi vi sao tiép nhan luat trén gidy
thi kha dé, song ti€p nhan luat trén thuc té, dé luat dé song trong thuc
tién, mdi nan gidi hon, va phan 1&n cac qudc gia déu that bai trong

nhitng nd luc nay.

[9] Géc nhin tir chirc ndng cia phap luat: DE hiéu rd hon sy tuong
thich hay d6i khang cla cic thé ché x3 hdi & qudc gia tiép nhan,
Milhaupt va Pistor (2008) dua ra géc nhin vé cac thé ché cé chirc nang
hd tro, thay thé, b6 khuyét cho chitc ndng cta phéap luat.” Suy cho
cung, phép luat c6 may chirc ndng nhu chirc ndng bao hd (Protecting
Right/Endowment), chirc ndng té chirc, diéu phéi (Coordinating), chirc
nang phat tin hiéu (Signal to the Market) va chirc ndng tao ra niém
tin gitta nguoi dan/doanh nghiép vdi nha nuéc (Creating Credibility).
Théng thudorng, mét quan niém mdi khi dwoc tiép nhan, cdn duoc hau

5  Alan Watson (1974), Legal Transplants: An Approach to Comparative Law, Chatto
and Windus, London.

6  Ann Seidman (2004), Xem xét dy an luat: CAm nang cho céc nha lap phap, NXB
CTQG.

7  C. Milhaupt, K. Pistor (2008), Law and Capitalism, University of Chicago.



thuan bdi cac thé ché chinh thirc hodc phi chinh thirc cé san trong
qudc gia tiép nhan dé mot hay nhiéu trong bén chirc nang ké trén cda
phdp luat cé thé duogc thye thi. Néu thi€u cac thé ché ho trg dé, tham
chi thé ché& cé san & quéc gia ti€p nhan can tré thuc thi cac chirc nang
do, thi co thé dy bao sy tiép nhan phép luat s& that bai.

[10] GAc nhin tir t6 chirc cia phap luat: Milhaupt va Pistor (2008) cling
dua ra goc nhin vé cach thirc t6 chirc phdp luat, tie [a phap luat duorc
lam ra va dugc thyc thi bdi nhitng nhan t& nao. Cé thé ché toan tri,
phap luat dwoc ban hanh bdi nhédm quyén lyc kiém soét cac thé ché
mang tinh khai thac, bdc 16t (extractive institutions), khi dé phap luat
duoc ban hanh mot cach tap trung, tir trén xudng, thiéu sy tham gia
tir dwdi 18n va clia ngudi dan. Cling ¢ nhirng thé ché mang tinh dung
hop, phi tap trung, vi du: luat su, nguwdi dan, thdm phan, chinh quyén
dia phwong, doanh nghiép... déu cé quyén tham gia vao qua trinh sang
tao ra phap luat. Cach th& hai dam bao cho phap luat duoc sang tao
va thi hanh tir twong quan lyc lwong thuc tién, dan tdi sy trao quyén,
sy tham gia, phan bé |gi ich gilta nhan té lién quan. Cach thirc t6 chirc
phap luat & tirng quéc gia s& gdp phan gidi thich sy thanh cong hay
that bai khi ti€p nhan phdp luat.

[11] Tiép nhan phap luat & Viét Nam trong 20 ndm sap t&i: Ban Hién
phap 2013 trén thuc té€ d3 du phdng tdm nhin cha ngudi Viét Nam
trong 20 ndm sap t&i. Cac gid tri nhan quyén, mong wéc cé ché do
thugng ton phap luat va hy vong vao mot nén cong ly da dugc tuyén
b6 trong ban Hién phdp nay. Mot mat, gia nhap qudc té siu réng hon
budc phap luat Viét Nam phai hoa déng vdi chuan muc phé quat trén
thé gidi. Mat khac cac thé ché, quan niém, gia tri va y thirc hé cii, cic
lgi ich ngay cang xiét chat nhirng thé ché khai thac, c6 tinh chat kiém
soat va phan phdi cac ngudn luc trong qudc gia, tat cad nhirng diéu nay

van con y nguyén nhu cii. Diéu nay dan t&i du bdo cudc ti€p nhan phap
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luat trén gidy van tiép tuc gia tang, ghi nhan ngay cang nhiéu nhitng
chuan muyc phap luat tién tién, song luat trong quan niém va y thic
(law in idea, in concept), va luat ngoai doi (law in action) cé thé khéng
thay doi dang ké. Viét Nam d3 bi han ché trong cac thé ché phap luat
kém hiéu qud, thé ché phi chinh thirc 1an at thé ché chinh thirc. C6 thé
dy bao diéu nay ti€p tuc dién ra trong vai chuc ndm nita, néu Viét Nam
chua nhan thay strc ép phai thay déi luat choi hién hanh.

[12] Thay cho I&i két: Chiung ta c6 thé lam dwoc gi? Ludt tét + Thi hanh
tét = Phdt trién va thinh virong. Pay 1a mot cdng thirc ly tuwdng, song
tim & dau ra luat tét va thi hanh luat t6t @ mot x& dang chuyén déi nhw
dat nudc ching ta. Vay luat trén gidy twa nhu mua giéng cay trong tot,
song toan bo thé ché x3 hoi hién hitu tua nhu dia khi hau khong twong
thich s& lam cho giéng t8t d6 mau chéng lui tan. B&i vay, trudc khi tiép
nhan phap luat, can phai lam mot cudc kham nghiém dé nhan dién hét
thay diém manh yéu cla cac thé ché xa hoi hién hitru, do lvdng ching
v@i cac chuan muyc dan chd, trao quyén, bao vé quyén, tao lién két va
tin twdng hodc nhirng chirc nang khac cda phap luat. Sau d6, can lua
chon nhitng cai cadch phdp luat nho nhé dwoc hiu thuan bdi thé ché
hién hitu. Trng bwdc modt, cach ti€p nhan phap luat nay dan dan taora

hiéu (rng lan tda va mdi hy vong cd thé thanh cong.



KHUYEN NGHI CAC GIAI PHAP XU’ LY VAN DE
TIEP THU KINH NGHIEM PHAP LUAT
NUG'C NGOAI TRONG BOI CANH VIET NAM?

Nguyén Vin Cuong

I. KHAI QUAT VE HIEN TUONG TIEP THU KINH NGHIEM
PHAP LUAT NUG'C NGOAI & VIET NAM

DOoi véi gidi nghién clru phap luat so sanh qudc té, viéc tiép thu kinh
nghiém phap luat nudc ngoai hay con goi la ti€p nhan phép luat nwdc
ngoai, cady ghép phap luat, hay & Hoi thao nay 13 “chuyén hda phéap
ludt nudc ngoai” (legal transplants) da duoc nghién ctru rat bai ban
v3i nhitng ly thuyét gia rat néi tiéng nhu Alan Watson,? Otto Kahn

Freund,® Gunther Teubner® William Twinning,® A. Seidman,®

1 G&n vdi viéc stra d6i, b6 sung Luat Ban hanh van ban quy pham phap luat ndm
2008.

2 Alan Watson, Legal Transplants: An Approach to Comparative Law, 2d ed.
(Athens, GA: University of Georgia Press, 1993). An ban dau tién ctia cudn sach
nay duoc xuat ban vao nam 1974.

3 0. Kahn-Freund, “On Uses and Misues of Comparative Law” (1974) 37 Mod. L.
Rev. 1.

4 Gunther Teubner, “Legal Irritants: Good Faith in British Law or How Unifying Law
Ends up in New Divergences” (1998) 61 Mod L. Rev. 11.

5  William Twining, “Diffusion of Law: A Global Perspective” (2004) 49 J. Legal
Pluralism & Unofficial L. 1.

6  Ann Seidman & Robert B. Seidman, “Not a Treasure Chest, a Tool Box: Lessons
from a Chinese Legislative Drafting Project” in Ann Seidman, Robert Seidman &
Janice Payne, eds., Legislative Drafting for Market Reform: Some Lessons from
China (London: Macmillan Press, 1997) 1.
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David Nelken” v.v. Cudc tranh ludn 8y lai cang cé y nghia trong bdi canh
khi nhiéu quéc gia trén thé gidi tién hanh cudc chuyén déi tir co ché
k& hoach héa tap trung sang co ché thj trudong tir cudi thap nién 1980
va dau thap nién 1990 kéo theo viéc nhap khdu mot phan dang ké mo
hinh quan tri x3 hdi cla cac nudc phuong Tay vao cac nwdc tién hanh

chuyén déi.

Thuwe ra, ngay tir thé ky 18, Montesquieu, cha dé cda luat hoc so sanh
hién dai da dua ra ludn dé nhu mét 1oi canh bdo cho nhitng ngudi chi
trwong ti€p nhan phap luat nudc ngoai rang “phdp ludt nén dwoc xem
ld sén phdm ddc thu cia mét cdng déng ngudi va sé chi la diéu ngdu
nhién néu phdp ludt nwdc nay lai cé thé phu hop vdi nhu cbu cda nudc
kia. Phdp luGt phu thudc vao cdc phdm chét vat ly cda quéc gia, khi hGu
néng, lanh hay én hoa, dia thé va quy mé ldnh thé, phurong thirc séng
cua céng déng ngudi (ho ld néng dén, tho sdn hay ngudi lam vudn),
vao murc dé tw do ma hién phdp cia céng ddéng Gy ghi nhdn, vao tén
gido cta cw dén, s& thich, sw giau cé, sé lwong, hoat déng thuong mai,
phong tuc va tédp qudn cda ho.”® V& sau nay, O. Kaln-Freund (1974) néi
gon lai luan dé nay rang “chi trong nhitng truong hop cuwe ky ngoaqi 1é
thi mdi cé chuyén thé ché cia nwdc ndy dugc sinh ra dé phuc ddp nhu
cGu cua nwdc khac”.® Chinh vi thé, theo O. Kaln-Freund, du nhdp phép
luat nudc ngoai vao nudc minh dé gidi quyét cac van dé cda nudc minh
khéng phai |3 giai phap khén ngoan bdi cac quy pham “ngoai nhap”

ludn luén chiu rdi ro cla sy dao thai tir chinh hé thdng phdap luat ban

7  David Nelken, “The Meaning of Success in Transnational Legal Transfers” (2001)
19 Windsor Y.B. Access Just. 349.

8  Trich dan trong Robert Launay, “Montesquieu: The Specter of Despotism and
the Origins of Comparative Law” in Annelise Riles, ed., Rethinking the Masters
of Comparative Law (Oxford: Hart. 2001) 22.

9 0. Kahn-Freund, “On Uses and Misues of Comparative Law” (1974) 37 Mod. L.
Rev. 1 at 6.



dia. Theo O. Kaln-Freund thi viéc ti€p nhan phap luat nuwdc ngoai thanh
cong chi la trwdang hop rat ngoai lé va phai cé nhiéu diéu kién kém theo
trong do cé diéu kién vé su twong thich cia quy pham ngoai nhap vdi

diéu kién chinh tri, vdn hda phép ly clia quéc gia nhap khau.

A. Seidman and R. Seidman, hai chuyén gia d3 danh hang thap ky
nghién clru vé cach thay d6i cong nghé xay dung phdap luat dé giup cac
qudc gia nghéo kién tao qua trinh phat trién cta minh cling ludn cadnh
bao rang viéc sao chép phap luat cé hiéu lyc cao clia cac nwdc phat
trién sang cac nuwdc dang phat trién sé ludn dan t&i sy that bai. Thém
vao do, theo hai chuyén gia nay, cdch lam nay khong nhirng khong
mang lai diéu gi tot dep cho cac qudc gia dang phat trién ma con mang
lai nhitng diéu nguy hai. Ly do 13, hanh vi cda con ngudi la san pham
cla nhiéu yéu td tac dong va quy pham phap luat chi la mot yéu t6 bén
canh hang loat cac yéu td khac thudc vé lich s, van hda, truyén théng,
xa hoi. Chinh vi thé quy pham giéng nhau nhung & hai quéc gia khéac
nhau s& mang lai hai két qua hoan toan khac nhau. Con duwdng dung
dan 13 nhitng nha 1ap phdp cla cac nwdc dang phat trién phai ap dung
tw duy gidi quyét van dé (problem-solving methodology), nhan dién
cho rd hién trang, van dé cla dat nwdc minh, xac dinh rd nguyén nhan
(nhat 1a nguyén nhan thudc vé hanh vi cla con ngudi) dé tim ra giai

phap cho sy thay d&i.*°

Hoc gia Pierre Legrand (ngudi Phap) tham chi cwc doan hon khi cho
rang, viéc ti€p nhan phap luat nudc ngoai la hién twong khong cé that

10 Robert B. Seidman, The State, Law and Development (New York: St. Martin’s
Press, 1978) at 34; Ann Seidman & Robert B. Seidman, “Not a Treasure Chest, a
Tool Box: Lessons from a Chinese Legislative Drafting Project” in Ann Seidman,
Robert Seidman & Janice Payne, eds., Legislative Drafting for Market Reform:
Some Lessons from China (London: Macmillan Press, 1997) 1 at 9; Ann Seidman &
Robert Seidman, State and Law in the Development Process: Problem-solving and
Institutional Change in the Third World (London: St. Martin’s Press, 1994) at 44.
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vé mat ban chat. Theo P. Legrand, ngdn tir phdp ly cé thé nhap khau
nhung y nghia dich thuc cla ngdn tir &y lai khdng thé dich chuyén néi
b&i I8 y nghia cla ngdn tir phap ly do mai lién hé gitra ngdn tir phap ly
ay v&i cd mot nén vin hda phap ly quyét dinh. V&i P. Legrand, moi quy
pham phap luat chi 1a thanh t8, mét mat xich trong ca hé théng phép
luat va truyén théng, van hoéa phép ly cia mdi nuwée. Noi dung, y nghia
clia moi quy pham ay do chinh nén vin héa phap ly quy dinh. B&i vay,
khi ti€p nhan phap luit nwdc ngoai, cai ma bén tié€p nhan nhan duwoc
chila vo ngdn nglr ma thoéi ch& y nghia, tac dong thuc su clia quy pham
ay thi khéng hé duwoc tiép nhan.*

Nguoc lai véi nhirng cdch nhin nhan cé phan “bi quan” trén vé viéc
ti€p nhan phap luat nuwdc ngoai, Alan Watson (1974) lai cho rang viéc
ti€p nhan phdp luat nwdc ngoai (hodc cay ghép phdap luat) 13 “ddc biét
phé bién. Piéu nay dung cd vdi thdi c6 dai va thoi hién nay. Cdy ghép
phdp ludt nwéc ngodi la ngudn chi yéu nhét cua sw phdt trién phdp
luét. Nhirng thay déi chd yéu nhét cla cdc hé théng phdp ludt déu la
san phdm cia sw vay muwon phdp luGt”.> Nhan dinh nay duogc Alan
Watson md phong (k& thira) tir nhan dinh cla nha xa hdi hoc phap luat
ndi tiéng dau thé ky 20 Roscoe Pound rang “lich st phdt trién cia mot
hé théng phdp ludt la lich st cua sw vay muwon chét liéu tir hé théng
phdp ludt khdc va sw déng héa nhitng chét liéu cé ngudn géc tir bén
ngodi dy” .3

O gilta nhitng thai cuc ké trén 1a quan diém cho réng, viéc ti€p nhan

phap luat nwdc ngoai vao mét qudc gia 1a cé thé lam dwoc tuy nhién,

11 Pierre Legrand, “The Impossibility of Legal Transplants” (1997) 4 M.J.E.C.L 111 at
77; see also, Pierre Legrand, “How to Compare Now” (1996) 16 L.S. 232.

12 Alan Watson, Legal Transplants: An Approach to Comparative Law, 2d ed.
(Athens, GA: University of Georgia Press, 1993) at 95.

13 Alan Watson, Legal Transplants: An Approach to Comparative Law, 2d ed.
(Athens, GA: University of Georgia Press, 1993) at 22.



moi sy ti€p nhan déu can cé sy chinh slra, thay ddi can thiét chir khdng
thé sao chép mdy mdc. Ban than ngudn gbéc “ngoai” cla quy pham
phap luat khéng phai la rao can doi véi su ti€p nhan. Ngay ban than
cac hé thong phép luat chira dung nhirng gidi phap “néi” do cac nha
lap phdp “ndi” tw nghi ra ciing khéng chac moi gidi phap “ndi” déu van
hanh tét. Viéc thay d6i cdc quy dinh, thiét ché cé ngudn gbc “ngoai

”

nhap” nhu thé nao s& do diéu kién cu thé cla qudc gia tiép nhan quyét
dinh. Tuy nhién, trudc khi tién hanh viéc ti€p nhan, diéu quan trong la
cac nha 13p phap can xac dinh xem giai phap “ngoai nhap” cé an khép
V@i hé thdng phép luat hién tai, vdi van hoa phap ly ban dia hay khong.
Thém vao do6, sau khi duwoc tié€p nhan, cdc quy pham cé ngubn goc
“ngoai” cé thé sé bj tiép bién dé trd thanh phién ban mdi khéng nhat
thiét trung khdp vdi cac hiéu ban dau & nudc “xuat khau”.*

Nhuv vay, c6 thé noi, du c6 nhiéu quan diém khac nhau, nhung dong
lai trong cdc 1ap luan ké trén 1a quan diém cho rdng, dwa ra gidi phdp
phdp ly pht hop dé€ gidi quyét véan dé phdt trién phdi la sén phdm cua
qud trinh cn nhdc ky lwéing, 1a sén phdm cua sw chon lwa/quyét dinh

¢6 day du théng tin (informed decision making).

V@i gidi nghién ciru ludt Viét Nam, hién tuong ti€p nhan phap luat
nwdc ngoai con it dugc nghién clru véi chiéu siu can thiét vé ly luan.

Thém vao dé, tir viéc nghién clru dé€ nhan dién cho dung ban chat cua

14 K. Zweigert & H. Hotz, An Introduction to Comparative Law, 3d ed., trans. By
Tony Weir (Oxford: Clarendon Press, 1998) at 16-17; see also, Zentaro Kitagawa,
“Development of Comparative Law in East Asia” in Mathias Reimann & Reinhard
Zimmermann, eds., The Oxford Handbook of Comparative Law (Oxford: Oxford
University Press, 2006) 237 at 254.

15 Tuy nhién, cé thé k& tdi céc cong trinh nghién clru clda John Gillespie, Pip
Nicholson v.v. Vi du: John S. Gillespie, Transplanting Commercial Law Reform:
Developing a “Rule of Law” in Vietnam (Farnham, UK: Ashgate, 2006); Penelope
(Pip) Nicholson, Borrowing Court Systems: The Experience of Socialist Vietnam
(Leiden: Martinus Nijhoff, 2007).
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hién tugng ti€p thu kinh nghiém phép luat nudc ngoai & Viét Nam dé
dua ra nhitng khuyén nghi vé xdy dwng phap luat, hong tim ra nhirng
gidi phap 1ap phap hop ly vAn dang l1a manh dat can tiép tuc khai pha
cla gidi nghién cru khoa hoc phap ly.

Tuy nhién, khéng chd tdi khi ngudi Viét dua ra duoc ly thuyét phu hop
vé viéc tiép nhan phdp luat nudc ngoai thi hién tuong tiép nhan phap
ludt nwdc ngoai van ct dién ra. Ngay ban than Bo luat Hong Dirc & thé
ky 15, B6 ludt duoc xem la niém ty hao cda ngudi Viét mét thoi cling
ham chra khéng it cd ndi dung thue ra la ké thira kinh nghiém 13p phap
cla mot sé tridu dai & Trung Quéc. Nhin rdng ra, viéc du nhap céc gia
tri van hda tlr nuwdec ngoai da duoc ngudi Viét tién hanh thdm chi hang
thién nién ky trwdc dé. Khéng thira nhan chuyén dy ching ta sé khéng
thé ly gidi dwoc vi sao Pao Phat, Nho Gido v.v. lai cd mat trong nén van
hoéa Viét Nam va gép phan lam sau sic thém, giau cé thém nén vin hda
va tdm hon ngudi Viét. Tiép nhan phép luat nudc ngoai cling khdng
phai chi dién ra trong thoi ky d6i méi. Co ché ké hoach héa tap trung,
md hinh nha nudc theo thuyét tap quyén, chic chan, cé phan quan
trong vé ngudn goc tlr cac nude xa hdi chl nghia trydc 8y chir khéng
han chi la sy tu sang tao cla ngydi Viét. Nhac t&i diéu dé cling khéng
nén coi la diéu gi dé ddng ngai bdi I mét trong quy luGt phdt trién
cua cdc nén vdn héa la quy luGt vé giao lwu, tiép bién cdc gid tri vdn
hdéa. Néu xem phdp luat nhu mot bd phan trong van hda qudc gia thi
chuyén giao lvu, tiép bién cac gia tri phap ly cla cac hé théng phép luat
cling 13 diéu binh thudng. Cau chuyén 4y xdy ra & nhiéu noi, bao gbm

ca Nhat,*® Han Quéc,'” Trung Quéc, Malaysia, Singapore, Thai Lan v.v.

16 Hiroshi Oda, Japanese Law, 3rd ed. (Oxford: Oxford University Press, 2011).

17 Hyunah Yang (ed.), Law and Society in Korea (Cheltenham, UK: Edward Elgar,
2013); Korea Legislation Research Institute (ed.), Introduction to Korean Law
(New York: Springer, 2013).



Nhung 3 thap nién cai cach, d6i méi vira qua cling |1a 3 thap nién ma
hién twong ti€p nhan phap luat nudc ngoai dién ra that sy rd nét. Diéu
do, trudc hét 1a xuat phat tir nhu cau ndi tai cia Viét Nam khi tién hanh
chuyén déi co ché kinh t& va déi mdi hé théng chinh tri. Qua trinh tiép
nhan phap luat nwdc ngoai ay cling dugc thue hién bang nhiéu con
duong khac nhau:

- C truding hop, do nhu cau ndi tai cda Viét Nam ma nha nudce Viét Nam
da ch déng clr can bo Viét Nam hoc tap kinh nghiém quéc t& dé tim ra
giai phap phu hop cho Viét Nam. Loi ké sau day cta nguyén Théng déc
Ngan hang Cao Sy Kiém (gilr chirc Théng déc ngdn hang nha nuéc tir
nam 1989 dén ndm 1997) la mot vi du: “Thoi diém téi chinh thirc nhdn
nhiém vu, nganh ngdn hang chwa hé chuén bj cho d6i mdi, kinh té bj bao
Véy, tri tré, lam phdt Ién t&i 700%. Con ngudi hoan toan bao cdp. Nhung
t6i c6 tdm ldong va nhiét huyét cua tudi tré. Téi danh ra 6 thdng dé gdp
déi ngii lam ngén hang & khép cdc tinh, nghe ho déng goép y kién, déng
thoi ctr 6 doan di hoc nude ngodi. Tw ban thdn téi ciing di tdt cd nhitng
nwéc ma téi cho réng cén phdi hoc hdi nhw Nhat Ban hay cdc nuwde chéu
Au. N6i that la khi d6, khodng cdch gitra ho va ching ta o mét trei mot
vire. TGt cé nhirng gi ching téi cé thé lam I hoc héi va Idng nghe. Téi chi
trirong cho anh em cdi gi chwa biét thi héi. Va téi cho réng cdi quan trong
nhét ma ching ta hoc dwoc tir ho ld bai hoc phéi d6i mdi dwa trén viéc
dp dung nguyén tdc thj truong va di theo nguyén tdc nay. Hai phdp lénh
ngén hang ra doi ngay sau dé, Ia nén tdng déu tién dé chung ta hoat

déng theo nguyén tdc thij trwong.”®

Ban than qua quan sat cla toi vdi gan 20 ndm gan bd véi cong tac

nghién ctru va xdy dwng phap luat cling cho thay, trudc khi xay dung bat

18 <http://vietnamnet.vn/vn/kinh-te/216514/minh-phung---epco--bai-hoc-cuoc-
doi-cuu-thong-doc-cao-sy-kiem.html>
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c& dy an ludt I&dn nao cua nudc ta, cac co quan chu tri soan thao cling
clr cac doan can bd di tham quan, nghién clru, hoc tép kinh nghiém
cla nwdc ngoai. Trong dot stra d6i, b6 sung Hién phdp vira qua, toi
biét hang chuc ban Hién phap cla cic nuédc da duoc dich thuat, nghién
ctru, so sanh, d&i chiéu dé cung cap chat liéu cho Ban Bién tap, Uy ban
dy thdo slra d6i Hién phap tién hanh cdng viéc cla minh. Di kém vdi
viéc nghién clru kinh nghiém qudc té dy la viéc cac co quan cd thdm
quyén cua Viét Nam phdi hop vdi cac doi tac cha Dirc, Phap, Nhat Ban
t6 chirc hang chuc hoi thao, toa dam chia sé kinh nghiém quéc té trong

viéc x{r ly cédc van dé trong qua trinh xay dung Hién phap.

- C6 truwong hop, théng qua hop tac qubc té, Viét Nam da chd déng
moi cac chuyén gia nwdc ngoai vao Viét Nam d3 tu van, dao tao, ho tro
Viét Nam tién hanh cac hoat ddng cai cach phép luat, cai cdch phuong
phdp quan ly nha nudc. Chang han, trong linh virc quan Iy dat dai, viéc
hop tac qudc té dé xay dwng hé théng quan ly dat dai hién dai & Viét
Nam d3 rat dwoc coi trong tir ndm 1991 khi ma Viét Nam van con dang
& thé bj bao vay, cdm van. Chang han, tir ndm 1991, T6ng cuc dat dai d3
hop tac vdi Bé Dat dai bang West Australia d& nghién ctru vé hé théng
quan ly dat dai & Viét Nam, sau d6 UNDP d3 tai tro cho Chinh phu Viét
Nam trién khai hoat dong nay. Cac hinh thirc trao d6i chuyén gia, di
thdm quan, hoc hoi, nghién ctu kinh nghiém ctia cac nwéc (Uc, Thuy
Dién) v.v. Cac chuong trinh hop tac sau dé cling rat su vdi trj gia hop
tac I&n t&i hang triéu USD (chang han chuong trinh SEMLA cia Thuy
Dién vé tang cudng nang luc quan ly dat dai va méi trudng do Chinh
phd Thuy Dién tai trg tdi 25 triéu USD.? Trong linh vurc phap luat dan
sw, bodi thudng nha nwdc, bong dang cla nha tai tro dén tir Nhat Ban

19 TS. Nguyé&n Pinh Bdng (chl bién), M6 hinh quan ly dat dai hién dai & mét s6
nudc va kinh nghiém cho Viét Nam (Ha Noi: NXB Chinh tri qudc gia, 2014) tr.
240-266.



(JICA), Phadp (nhat la théng qua thiét ché nha phap luat Viét - Phap)
ludn rd nét. Co thé ndi, cad 3 1an Viét Nam xay dwng Bé luat dan sy, 1a 3
lan cdc chuyén gia Nhat Ban rat nhiét tinh giup d& va hang chuc doan
tham quan, tim hiéu, nghién ctru vé phép luat dan su cha Viét Nam d3
dugc clr sang Nhat Ban va cdc nudc phét trién dé hoc tap kinh nghiém.
Trong linh vurc vé bdo vé quyén loi ngudi tiéu dung, khdng thiéu su hd
trg cia MUTRAPS, CUTS, USAID, v.v.

- Ngoai ra, viéc dam phén céic hiép dinh thuwong mai vdi cac déi tac
cling tao ra thém dong lwc, tham chi 13 “strc ép” dé qua trinh tiép nhan
phdp luat nwdc ngoai (hodc ti€p nhan cac chuan muc qudc té) dién ra
nhanh hon. Chang han, viéc ky két hiép dinh thwong mai Viét Nam -
Hoa Ky (ndm 2001), viéc dam phén gia nhdp WTO d3 gép phan thuc
day manh viéc Viét Nam cai cach cac quy dinh lién quan t&i bdo hd
dau tu nudc ngoai, bdo hd quyén s& hitu tri tué va bao vé canh tranh,
chéng ddc quyén trén thj trudrng. Luat Canh tranh ndm 2004 (v&i nhiéu
nét dang dap md phong mé hinh kiém soat canh tranh kiéu chau Au va
Hoa Ky), Luat s& hitu tri tué ndm 2005, Luat Dau tw nam 2005 |13 nhirng
san pham nhu vay. Viéc cam k&t minh bach hda hé théng phap luat khi
Viét Nam gia nhap WTO (nam 2007) ciing la mdt trong nhitng yéu td
tac dong truc tiép dé Luat Ban hanh van ban quy pham phdp luat nam
2008 dua ra quy dinh vé céng khai va dang tai dy thdo van ban quy
pham phap luat (do cac co quan trung vong ban hanh) trén Internet
trong thoi gian 1&n t&i 60 ngay trudc khi cac co quan c6 thdm quyén ra

quyét dinh vé viéc ban hanh hay khéng ban hanh van ban ay.

Bén canh dd6, khi Viét Nam d3 ky két hodc gia nhap cac diéu udc quéc
té€, nghia vu tén trong cac cam két quéc té (pacta sunt servanda) ciling
thuong di t&i viéc ndi ludt hda cac cam két qudc té cha Viét Nam. Do
cling 1a mét trong nhirng con dudng dé viéc du nhap phdap luat nudc

ngoai hodc cdc chuan muc qudc té vao hé théng phap luat Viét Nam.
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Chdng han, trong lan sira d&i, b6 sung Hién phap vira qua, nhiéu quy
dinh cia Cong wdc quéc té vé cac quyén dan su va chinh tri ndm 1966
(Viét Nam gia nhap tir ndm 1982) d3 duorc thé hién trong céc quy dinh
vé quyén con ngudi trong Hién phap ndm 2013. Chang han Khoan 1
Diéu 6 Cong wdc nay cé quy dinh “Moi nguoi déu cé quyén cé hitu la
duoc séng. Quyén nay phdi duoc phdp ludt bdo vé. Khéng ai cé thé bi
twdc mang séng mét cdch tuy tién.” Tinh than 8y da dwoc Diéu 19 Hién
phap ndm 2013 thé hién nhu sau “Moi ngudi cé quyén séng. Tinh mang
con nguoi duoc phdp ludt bdo hé. Khéng ai bi twdc doat tinh mang trdi
lugt.” Diéu 7 ctia Céng udc ndi trén quy dinh “Khdéng ai cé thé bj tra tdn,
déi xtr hodc trirng phat mét cdch tan dc, vé nhén dao hodc ha thdp nhén
phdm. Ddc biét, khéng ai cd thé bj st dung dé lam thi nghiém y hoc hodc
khoa hoc ma khéng cé sw déng y tw nguyén cta ngudi dé.”?° Tinh than
cta quy dinh 8y d3 duwoc thé hién trong Diéu 20 Hién phap nam 2013
nhu sau “Moi ngudri cé quyén bét kha xdm pham vé thén thé, duoc phdp
lugt bdo hé vé strc khoé, danh du va nhén phdm; khéng bij tra tén, bao
lwe, truy bire, nhuc hinh hay bét ky hinh thire d6i xi&r nao khdc xém pham
thén thé, strc khde, xtc pham danh dw, nhdn phém... Viéc thi nghiém
y hoc, duoc hoc, khoa hoc hay bét ky hinh thirc thi nghiém nao khdc
trén co thé ngudi phdi cé s ddng y cua ngudi dugc thir nghiém.” v.v.
Ban than t6i dd doc nhiéu t& trinh dy an Luat trong dé co quan trinh
dy &n luat da néu rd mot trong nhirng ly do phai bd sung cac quy dinh
mai hodc sra d6i, b sung Luat cii 1a nham bao dam sy twong thich cla

phap luat Viét Nam vdi cac diéu udc qudc té.

Nhu vay, cé thé khai quat lai, viéc du nhap phap luat nuwdc ngoai hodc

cac chuan myc phap ly von d3 ton tai & ngoai Ianh thd Viét Nam vao

20 <http://hcrc.hcmulaw.edu.vn/index.php?option=com_
content&view=article&id=11:cong-c-quc-t-v-cac-quyn-dan-s-chinh-tr-
1966&catid=6:b-lut-nhan-quyn-quc-t&Itemid=20>



hé thdng phdap luat Viét Nam la hién tuong cé thuec. Viéc ti€p nhan
phép luat 8y duoc thuc hién bang nhiéu phwong thirc khac nhau nhw
bang su chl ddong hoc hdi clia nhitng ngudi, nhitng co quan cé tham
quyén cla Viét Nam (c6 hodc khong cé su ho tro vé ky thuat cla cac
dy an hop tac qudc t&) hodc bang viéc ndi luat héa cac cam két quéc
té ma Viét Nam d3 ky két hodc gia nhap. Tuy nhién, theo quan sat cla
ca nhan t6i, sw du nhap nhu vay, trwdc hét 1a do nhu cau ndi tai tir qua
trinh cai cach, d6i mdi cla dat nudce ta, xuat phat tir lgi ich cda Viét

Nam va dugc thuc hién & tdm thé “chd dong”.

Il. CO' S& THU'C TIEN CUA VIEC TIEP NHAN PHAP LUAT
NUG'C NGOAI & VIET NAM

Chung ta hay dugc nghe ndi, sy nghiép d6i méi & nudc ta, du la d6i
mdai vé kinh té hay phép ly, thi cling dwoc xem 13 hién twong chua cé
tién |é trong lich st. N6i chua cé tién 1&, tirc 1a nhdn manh téi tinh
“mdi” cha nd. Sau 3 thap nién d6i méi, ching ta cé thé thdy mot buéce
tién dai trong tw duy chi dao phat trién kinh té va tu duy quan tri qudc
gia clia gidilanh dao nudc ta. Diéu d6 thé hién rd nét trong viéc chuyén
d6i md hinh phat trién kinh t&€ va md hinh quan tri nha nudc nhu ban
mo ta duwdi day:

Truwdc déi méi Hién tai

(sau 30 ndm d6i méi)

M hinh K& hoach héatdp  Kinh té thj truorng dinh
kinh té trung (céng hitru vé hudng XHCN (da dang cac
tw liéu san xuat) hinh thire s& hiru, hinh thirc

td chirc kinh doanh v.v.)

M®é hinh quan Nha nudc chuyén  Nha nwdc phap quyén XHCN
trinha nwdc  chinh vd sdn
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Xét vé tdng thé, mo hinh kinh té€ Viét Nam 1a kinh té thij trudng dinh
hwdng XHCN ddng 13 chua tirng ton tai & Viét Nam trong lich sir. Xem
trong céc tai liéu qudc té ma tbi ti€p cdn dugc thi cling chwa tirng ton
tai mo hinh nén kinh té& thi truong dinh hudng XHCN. O Trung Quéc,
nguwdi ta xay dung nén kinh té thi trudng XHCN (va duoc hiéu nhu
mot kiéu kinh té& thi tredng mang déc sac Trung Quéc). Mic du vay, di
vao tirng thanh t6, khéng phai moi th déu |13 “chua cé tién 18”7, déu la
“mai”. Kinh té thj trudng dinh hwdng XHCN thi trude hét cling phai la
kinh té thi trudrng, nén kinh t€ ma su phan bd cac ngudn luc co ban,
cht yéu trong nén kinh té &y gébm cé dat dai, lao dong, vén, cdng nghé,
hang héa, dich vu tiéu dung déu dugc thuc hién théng qua quan hé
cung cau cla thi trwdong. Do cling phai la nén kinh té€ ma canh tranh trd
thanh yéu t8 then chét chi phdi co ché phan bé ngudn luc va co ché
tiép cén, tdn dung cac co hoi dau tu, kinh doanh. Xét vé khia canh &y,
sé la khong hop ly néu ching ta ndi, d6 déu la nhirng trdi nghiém “chua
cé tién 18”7, hay |la nhirng trdi nghiém duy nhat ma chi cé ngudi Viét mdéi
trai qua. Bdi vay, ndi cho dung, viéc xay dung nén kinh té thi truong
dinh hudng XHCN & nudc ta la cong viéc cd sy dan xen gilra nhirng cai
da co tién 1é (kinh té thj trwdng) véi nhitng cai chwa co tién |é (dinh
hudng XHCN; khi kinh t& thj trudng gan vdi dinh huwdng XHCN). Chi
cé cach nhan thirc nhu thé, ching ta mdai ly gidi duoc tai sao viéc hoc
tap kinh nghiém nudc ngoai la cong viéc cd co s& mang tinh khoa hoc,
doéng thoi, ching ta mai ly gidi duwoc vi sao viéc hoc tap kinh nghiém

nudc ngoai nhung van phai la hoc tap “cé chon loc”.

Cling tuong tu, vdi nha nwdc phap quyén XHCN, viéc qua nhan manh
rang day 1a mé hinh quan tri nha nwdc hoan toan khdng cé tién 1é cling
dé dua téi quan niém cho rang, Viét Nam khdng thé hoc duoc gi tir thé
gidi bén ngoai. Su thuc 13, nha nudc phap quyén XHCN thi trudc hét

cling phai la nha nwdc phdp quyén, ma & d6, yéu cau dau tién dé 1a sy



thuwong tén phap luat, & noi do, phap luat khéng chi la cdng cu dé nha
nwdc quan ly xa hdi ma con 1a cong cu dé nhan dan kiém soat viéc thyc
thi quyén lwc nha nwdc, bao dam quyén luc nha nudce thue sy duoc
thuc hién, van hanh vi loi ich céng. Nha nuwdc ay cling chia sé maoi wu
tu trong kinh nghiém ngan doi cla nhirng nén quan tri vitng manh la
lam sao dé gitt sw ngay thang, liém chinh khéng chi trong dan ching
ma trudc tién phai la gitt duoc sy ngay thang, liém chinh trong d6i ngil
cam quyén va lyc lugng than hiru clia déi ngii 8y. Piéu dy chi cé thé ¢
duogc khi yéu td kiém sodat quyén luc phai la mét trong nhirng yéu td

c6t 16i trong nguyén ly t6 chirc quyén luc nha nudec.

Vay nén, that khdng ngac nhién khi ching ta thay, qua trinh d6i méi &
nuwdc ta cling 1a qua trinh ma sy hoc hoi cda Viét Nam vé thé gidi bén
ngoai lai nhiéu dén vay. Su hoc hoi 4y khéng chi dé chung ta cé hiéu
biét cho dung vé thé gidi bén ngoai dé ching ta ng x{r cho phu hop
v3i thé gidi bén ngoai &y ma su hoc hoi dy con gdp phan giup ching
ta giai quyét nhirng van dé ndi dia cha dat nwdc minh. Thém vao do,
cang trong qud trinh hdi nhap, mé& ctra, ching ta cang thay rd thuc té
|a cdc nha dau tu, ngudi lao déng trong va ngoai nudc cang ngay cang
c6 nhiéu chon Iya trong viéc tim kiém noi dau tu, noi lam viéc, noi
sinh séng cdia minh. Qua trinh lvu chuyén con ngudi, lwu chuyén dong
von, lvu chuyén hang héa, dich vu mang tinh quéc té ay ludn di kém
vdi viéc nha dau tu, ngudi lao ddng, cu dan cla cic nwdc so sanh, tim
hiéu, danh gia vé moi truvdng phap ly cia dat nudc ma minh cé quan
hé. B&i vdy, thiét ké ra hé théng phap luat qué khac biét, khdng than
thién, khéng gan gilii v&i nhu cdu cla cdc nha dau tu sé khong phai la
chon lya khén ngoan dé thu hat dau tu quéc té. Thuc té dy dang dit
ra yéu cau viéc xdy dung hé théng phép luat cda chinh Viét Nam khong
nén chitheo lang kinh cta nguoi thye hién céng viéc quan ly nha nudc

ma con thdng qua lang kinh cha ngudi thu hudng hé théng phép luét.
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Il. KHUYEN NGHI GIAI PHAP VE TIEP NHAN PHAP LUAT
NUG'C NGOAI TRONG BOI CANH VIET NAM

O Viét Nam, viéc ti€p nhan phap luat nwdc ngoai duoc thuce hién chi
yéu thdéng qua cong tac xay dung phap luat. Tat nhién, tir thuc tién
tham gia céng tac xay dwng phdp luat cda cd nhan t6i, tdi nhan thay
kha rd thuc té nhitng ngudi lam cdng tac xay dwng phap luat khi tham
khao kinh nghiém qudc té khéng phdi hwdng téi muc tiéu lam sao lugt
cua Viét Nam giéng vdi ludt cua nwdc A hay nuwdc B. Ching ta cé nhu
cau d6i mai, phat trién dat nudc, dé cadc muc tiéu vé phat trién kinh té,
an sinh xa hoi, bdo vé méi trwong ngay cang sém duworc hién thyc hda,
theo d¢, Viét Nam tién tir qudc gia kém phat trién, dén qudc gia cb
murc thu nhap trung binh thap, viron dan 1én thoat khdi bay thu nhap
trung binh. VAn dé chinh ma nhirng ngudi xy dwng phap luat lwu tdm
chinh 13 1am sao dé phap luat Viét Nam phu hop vai thyc té Viét Nam,
gidi quyét duoc cac van dé cda Viét Nam. Mac du vay, van cé khong it
trudng hop, phap luat Viet Nam dugc ban hanh chua dap ng duoc
yéu cau d3 néu. Tinh trang nhiéu van bdn phap luat Viét Nam bj stra
d6i, bé sung lién tuc hodc khong it quy dinh trong phap luat Viét Nam
kha kém hiéu lyc 13 mdt bang chirng cho thay su ton tai clia khoang
cach 16n gitra phdp luat trén gidy véi yéu cau, thyc tién cudc song &
Viét Nam. Viéc stra d6i, b6 sung Luat ban hanh van ban quy pham phap
luat hién nay 1a nham goép phan khic phuc van dé nhu vay. Mot trong
nhitng diém sira ddi can ban va dang chi y vao bac nhat |a viéc dé cao
yéu cau vé phan tich, hoach dinh chinh sach truwdc khi tién hanh quy
pham hoéa. Piéu nay cé nghia rang, Luat ban hanh vin ban quy pham
phap ludt mdi dat ra yéu cau cao hon cho nhirng ngudi lam cdng tac
xay dung phdp luat, d6i véi nhitng co quan dé xuat xay dung phap luét.

Chang han, trudc khi mudn dé xuat xay dwng mot Ludt maéi hodc slra



déi, b6 sung mot dao ludt hién hanh thi ch( thé dé xuat dy phai lam
rd: van dé gi cla thyc tién dang doi hdi phai dwoc giai quyét bang cach
ban hanh luat md&i hodc slra d6i, b6 sung dao luat hién hanh? Van dé
ay do nguyén nhan nao giy ra (nhat 1a do nhém hanh vi clda chu thé/
nhom chid thé nao gay ra) va liéu nguyén nhan dy cé thé thay déi dwoc
bang cach ban hanh luadt méi hodc sira d6i, bé sung luat hién hanh
khong? Cé nhitng phuwong dn nao dé xir ly van dé ay? Tac dong vé chi
phi/lgi ich cla tirng phuong an ra sao? Phuwong an nao la phwong an
t&i wu v.v. NGi cach khéc, viéc d6i mdi quy trinh xdy dwng phap luat
lan nay 13 hudng tdi viéc thiét [ap quy trinh xdy dung phap luit vai
tw cach 1a mot qua trinh ra quyét dinh dua trén bang chirng thuc tién
(evidence-based decision making), bdo dam moi quyét dinh dwoc dua
ra la quyét dinh cé day du thong tin (informed choice).

Gan vdi cac ly thuyét vé tiép nhan phép luat nudc ngoai thi cé vé 1an
nay cach tiép can cta A. Seidman va R. Seidman dang duoc va chudng
hon. Ca nhan t6i thi cho rang, d6 1a mot hudng di dung. Mic du vay,
tdi van cho rang, kinh nghiém qudc té& Ia rat quan trong. Néu chirng
minh duoc rang, ching ta gdp van dé twong tu nhu cac nwdc d3 tirng
gap phai va qudc té€ d3 cd kinh nghiém x{& ly thi viéc tham khdo kinh
nghiém qudc té la diéu rat dang thyc hién. Kinh nghiém quéc té ay
can phai duwoc dua vao tir cong doan hoach dinh chinh séch. Chinh vi
thé, s& 1a ly tudng néu trong thyc tién, bén canh céc loai tai liéu ma
Luat Ban hanh van ban yéu cau khi chuan bi mét dé xuit xay dung luat
hodc khi chuan bi mot du thao luat, rat nén cé bdo cdo nghién ctru kinh
nghiém qudc té trong viéc xi ly vdn dé twong ty. Day la diéu trong

thuc té€, nhiéu co quan soan thao da lam nhuwng do thiéu phwong phap

21 Cuong Nguyen, The Drafting of Vietnam’s Consumer Protection Law: An
Analysis from Legal Transplantation Theories <https://dspace.library.uvic.ca/
handle/1828/3404>.
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xay dwng nén cac bao cdo nay chi thién vé khia canh cung cap moét sé
théng tin mang tinh kha tan man vé phap luit nuwdc ngoai (va thuong
chila phap luat trén gidy chir khéng phai la nhitng cdu chuyén vé thanh
cong va that bai trong thuc tién ap dung). Mot nghién cru kinh nghiém
quéc t& duoc trang bj bang phuong phéap luan luat so sanh phu hop
dua trén nhitng hiéu biét dung dan vé ly thuyét ti€p nhan phap luat
nwdc ngoai sé& la ngudn thdng tin quan trong trong qua trinh hoach
dinh chinh sach. Tuy nhién, can tranh déi x& véi kinh nghiém quéc té
theo kiéu: Kinh nghiém quéc té nao giéng huédng ma co quan trinh dy
an luat dinh ludn gidi thi lam that ddm |én con kinh nghiém quéc té
nao khac vai hudng minh dinh luan giai thi bo qua hodc chi dé cap mot

cach mo nhat.

Thém vao dé, dé cé dugc phuwong phap luan ding khi ti€p nhan phap
luat nudc ngoai, cdng tac tap hudn vé phuwong phap nghién clru, phan
tich kinh nghiém qudc té trong qua trinh xy dwng phap luat cling nén
dugc cdc co quan cé thdm quyén quan tdm thyc hién. Cong tac dao
tao vé phap luat so sanh hién nay & cac co s& dao tao cling can duoc
d6i mdi, cap nhat cho kip thoi, khéng nén chi dirng lai & viéc thong tin
vé su giéng va khac nhau gilra cac truyén théng phap luat vé mot sd
van dé co ban (s& hitu, hop déng, thira k&, hinh su, td tung, hién phap
V.V.) ma can quan tdm hon tdi viéc tim hiéu, truyén ba cac ly thuyét
vé tiép thu kinh nghiém phép ludt nwdc ngoai (legal transplantation
theories) va cidch (rng dung cac ly thuyét dy vao cdng tac xay dung
phdp luat. Ldm duwoc nhu thé, toi tin rang sé gép mdt phan quan trong
ddi vai viéc tiép tuc cai thién chat lvong cong tac 1ap phdp néi riéng va
cdng tac xdy dwng phap luat néi chung & nuwdc ta hién nay.
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CHUC NANG
Thu vién Quéc hdi cé chitc ndng thu thap,
Iuu trir, bé sung, xU Iy nghiép vu vén tai
liu va t6 chiic cung cdp théng tin, dich

THU VIEN COQUAN

vu nghién ctiu dé phuc vu nhu ciu tham TAUYEN THONG THONG TINY NGHIEN CUU
khao chia Uy ban thusing vu Quéc hdi, Hoi

déng dan toc, cac Uy ban clia Quéc hdi,

céac dai biéu Quéc hoi

[Biéu 23, Quyét dinh 55 401/QB-VPOH ngdy 23/04/2014)




MUC TIEU PHAT TRIEN

“Thu vién Quéc hdi mong mudn trd thanh trung tam tri thic khoa hoc lap phap,
cung cap théng tin, tai liéu va dich vu nghién ciu mét cach day du, tin cay,
khach quan va kip thdi phue vu nhu ciu théng tin clia cdc co quan cla Qudc
héi, cic dai bifu Quéc hdi, cdn bd, chuyén vién Vin phéng Quéec hdi nhim
nang cao chat lugng hoat déng cha Qudc hdi”.

CO CAU TG CHUC

THU VIEN QUOC HOI

DICH VU
- Cung cap cac dich vu thu vién truyén - T6 chiitc héi nghi, héi thao, toa dam,
théng va thu vién s8, dap tng nhu cau s kign gidi thiéu sach dé cung cap,

phé bién théng tin tdi cac dai biéu
Quéc héi;

- Té chiic cac hoat déng hgp tac
quéc té trong linh vuc thu vién va
dich vu nghién cun;

- Quan tri, dang tai va tdng hop y
kién nhan dan vé cac du thio luat,
phép lénh, du thido nghi quyét trén
trang dién t0 Du thido Online
(http://duthaconline.quochoivn)

- Lutu trif cac &n pham dic sic, cic

tra clu, tiép cdn théng tin thuéng
xuyén cla cac dai biéu Quéc héi va
cac ca quan phuc vy hoat déng cla
Quéc hoi;

- Cung cap théng tin theo yéu cdu cla
dai biéu Quéc héi truc tiép va truc
tuyén théng qua Hé théng Hb tro tic thi
{http://hht.quochoi.vn);

- Té chitc nghién ciu, bién dich va téng
hep thong tin tham khao phuc vu cac
hoat déng cha Qudc hdi, cac co quan BN )
cla Quéc hdi va cdc dai biéu Quéc E’%;u:;ip;ic :;u I:}EIL"":";';' l:; "hdg;;
héi; ) e ext i

-T6 chuic khdo sét, diéu tra du luan xa Quéc hol va chc ngudn thl kiu sin
héi, théng ké s6 ligu phuc vu nhu céu ’
tham khao cho céc co quan cia Qudc
héi va cac dai biéu Quéc hai;

Moi théng tin chi tiét xin lién hé:

Thuw vién Qudc hdi — Van phong Quoc hoi

Bia chi: Nha Quéc héi, dudng Boc Lap, quan Ba Dinh, Ha Noi

Email: thuvienguochoi@gh.gov.vn hoac thuvienguochoi@gmail.com
Pién thoai: 080.41950




